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RECEIVED 

UNITED STATES PATENT AND TRADEMARK OFFICE ^^C 2 3 2002 

NOTICE OF RECORDATION OF ASSIGNMENT DOCUMENT 

Technology Center 2600 

THE ENCLOSED DOCUMENT HAS BEEN RECORDED BY THE ASSIGNMENT DIVISION OF 
THE U.S. PATENT AND TRADEMARK OFFICE. A COMPLETE MICROFILM COPY IS 
AVAILABLE AT THE ASSIGNMENT SEARCH ROOM ON THE REEL AND FRAME NUMBER 
REFERENCED BELOW. 

PLEASE REVIEW ALL INFORMATION CONTAINED ON THIS NOTICE. THE 
INFORMATION CONTAINED ON THIS RECORDATION NOTICE REFLECTS THE DATA 
PRESENT IN THE PATENT AND TRADEMARK ASSIGNMENT SYSTEM. IF YOU SHOULD 
FIND ANY ERRORS OR HAVE QUESTIONS CONCERNING THIS NOTICE, YOU MAY 
CONTACT THE EMPLOYEE WHOSE NAME APPEARS ON THIS NOTICE AT 703-308-9723. 
PLEASE SEND REQUEST FOR CORRECTION TO: U.S. PATENT AND TRADEMARK OFFICE, 
ASSIGNMENT DIVISION, BOX ASSIGNMENTS, CG-4, 1213 JEFFERSON DAVIS HWY, 
SUITE 320, WASHINGTON, D.C. 20231. 
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ASSIGNMENT DIVISION 
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ASSIGNMENT 


WHEREAS I, David Bill, a citizen of the United States of America, residing at 700 Vega Circle, 
Foster City, California 94404, have invented a "Distributing Persdnalized Content" for which we have 
executed application papers for a U.S. patent thereon, which was filed on June 26, 1998, Serial No. 
09/105840; and 

WHEREAS, Spinner Networks, Inc., a California corporation! , having a place of business at 1209 
Howard Avenue, Suite 200, Burlingame, California 94010, is desirous of acquiring the exclusive right, title 
and interest in and to said invention and in and to the Letters Patent to be granted and issued therefor in 
the United States of America and its territories and possessions, and in all countries foreign thereto; 

NOW, THEREFORE, for a valuable consideration, the receipt of which is hereby acknowledged, 
I, David Bill, do sell, assign, transfer and set over unto the said Spinier Networks, Inc., its successors and 
assigns, the full and exclusive right title and interest in and to said invention, and in and to any and all 
letters patent to be granted and issued therefor, not only for, to and in the United States of America, its 
territories and possessions, but also for, to and in all other countries including all priority rights under the 
International Convention; and we hereby authorize and request the Commissioner of Patents and 
Trademarks to issue said Letters Patent to said Spinner Networks, Inc., its successors and assigns, in 
" accordance with this Assignment. 

WITNESS OUR HAND at ( this *L€&* day of 

* " >QS 1998. 



DavtcTBill ^ 


STATE OF CALIFORNIA 
COUNTY OF ^ li^rtr o 


) ss. 
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On this <g S~ day of S&JTfrdfrt , 1998, before me, A< //*tn*>~*~>s 
/ro rv/t a PoiAL.i. a Notary Public, personally appeared David Bill and personally known to 
me (or prov^i to me on the basis of satisfactory, evidence) to be the person whose name is subscribed to 
the within instrument and acknowledged to me that he executed the same in his authorized capacity, and 
that by his signature on the instrument the person or the entity upon behalf of which the person acted, 
executed the instrument. 

WITNESS my hand and official seal. 
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CERTIFICATE OF AMENDMENT ENDORSED iflLE~i 

OF ntteoffkxdlteSaj&yofSt 

AMENDED AND RESTATED ARTICLES OF INCORPORATION ^^riCtfanw 

OF JMM 0 i 1QQ0 

TERRAFLEX DATA SYSTEMS INCORPORATED 

BIUJONEaSecretaryofStei 


The undersigned, Josh Felser and David Samuel, hereby certify that: 

ONE: They are the duly elected and acting President and Secretary 
respectively, of Terraflex Data Systems Incorporated, a California corporation. 

TWO: Article I of the Restated Articles of Incorporation of this corporation is 
hereby amended to read as follows: 


"ARTICLE 1 

The name of this corporation is Spinner Networks Incorporated." 

THREE: Section A of Article m of the Amended and Restated Articles of 
Incorporation of this corporation is hereby amended to read as follows: 

"A. Classes of Stock. This corporation is authorized to issue two 
classes of stock, to be designated, respectively, "Common Stock" and "Preferred Stock." The 
total number of shares that this corporation is authorized to issue is Fourteen Million Five 
Hundred Fifty Thousand (14,550,000) shares. Ten Million Three Hundred Fifty Thousand 
(10,350,000) shares shall be Common Stock and Four Million Two Hundred Thousand 
(4,200,000) shares shall be Preferred Stock, 500,000 of which are designated Series A Preferred 
Stock, 1,200,000 of which are designated Series B Preferred Stock and 2,500,000 of which are 
designated Series C Preferred Stock." 


FOUR: The foregoing amendments of Amended and Restated Articles of 
Incorporation have been duly approved by the Board of Directors. 

FIVE: The foregoing amendments of Amended and Restated Articles of 
Incorporation has been duly approved by the required vote of shareholders in accordance with 
Sections 902 and 903 of the California General Corporation Law; the total number of outstanding 
shares of each class entitled to vote with respect to the foregoing amendment was 2,150,787 
shares of Common Stock, 365,208 shares of Series A Preferred Stock, 1,076,389 shares of Series 
B Preferred Stock and 1,029,410 shares of Series C Preferred Stock. The number of shares 
voting m favor of the foregoing amendment equaled or exceeded the vote required, such required 
vote being a majority of the outstanding shares of Common Stock and a majority of the 
outstanding shares of Preferred Stock. 


GDSVF&HU02463.1 


IN WITNESS WHEREOF, the undersigned have executed this Certificate of 
Amendment on June . 1998. 



The undersigned certify under penalty of perjury that they have read the foregoing 
Certificate of Amendment and know the contents thereof, and that the statements therein are true. 


Executed at Burlingame, California, on June Pf. 1998 
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AGREEMENT AND PLAN OF REORGANIZATION dated as of May 28. 1999, 
among America Online, Inc., a Delaware corporation ("Parent"), Adams Acquiror, Sub, 
Inc. a Delaware corporation and wholly-owned subsidiary of Parent ( Acquisition Sub ), 
Spinner Networks Incorporated, a California corporation (the "Corr^ny" ) th e shareholders of 
the Company identified on Schedule I attached hereto (collectively, the Scolders ) and the 
Founders (as such term is defined herein). 

WHERE AS, the Boards of Directors of eadi of Parent, Acquisition Sub and the 
Company have detennined that it is in the best interest* of the stockholders of Parent and 
Acquisition Sub and shareholders (hereinafter, the "stockholders") of the Company for Parent to 
acquire the Company upon the terms and subject to the conditions set forth herein: 

WHEREAS, in furtherance of such acquisition, the Boards of Dhectors of each of 
Parent Acquisition Sub and the Cnmpany have duly approved and adopted diis Agreement and 
Plan of Reorganization (this "Agreement"), the Agreement of Merger in substantially the form ol 
EjhibjtA attached hereto (the "Agreement of Merger") and the proposed merger of Acquisition 
Sub with and mto the Company in accordance with this Agreement, the Agreement of Merger, 
ihe Delaware Ucneral.Corporaiion Law (die "Delaware Statute") and ihe Califomu. General 
Corporation Law (the "California SiBnite"), whereby, amcnR other things, the issued and 
outstanding Shares of (i) Common Stock, nu par value, of the Company (the "Company Common 
Siock") (it) Scries A Preferred Stock, no par value, of the Company (the 'Series A Preferred 
Stud")', (iii) Series B Preferred Stock, no par value, of the Company {the "Series B Preferred 
Stock"), (iv) Scries C Preferred Stock, no par value, of the Company (the "Series C Preferred 
Stock") and (v) Series D Preferred Stock, no par value, of the Company (the "Series D Preferred 
Stock," and together with tbc Company Common Slock the Scries A Preferred Stock, the Series 
B Preferred Slock and the Scries C Preferred Stock, the -Company Stock") (other than shares 
held by Dissauiug Stockholders (as defined herein)), will 1* exchanged and converted into 
shares of common stock, $.01 par value, of Parent (the "Parent Common Stock") and the 
corresponding Parent Rights in the manner set forth in Ankle n hereof and in the Agreement of 
Merger, upon the terms and subject to the conditions set forth in lids Agreement and the 
Agreement of Merger, 

WHEREAS, as a condition to the willingness of, and as an inducement to, Parent and 
Acquisition Sub to enter into this Agreement, contemporaneously with the execution and 
delivery of this Agreement, the Company, certain stockholders of the Company and certain other 
parties are entering into the Related Agreements (other than the Indemnity Escrow Agreement 
(which is not being executed or delivered until the Closing)); 

WHEREAS, for federal income tax purposes, it is intended that the Merger shall qualify 
as a tax-free reorganization within the meaning of Section 3fi8(a) of the Internal Revenue Code 
of 1986, as amended (the "Code"); 

WHEREAS, after consummation of the Merger and in accordance with the terms and 
provisions of this Agreement, Parent intends that the Surviving Corporation will merge with and 
into Parent; and 
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WHEREAS, for accounting purposes, it 13 intended thai die Merger shall qualify for 
"poolinB-of-intereets" treatment. 

NOW, THEREFORE, in consideration of the mutual benefits to be derived from this 
ARRKineat and the Agreement ofMergcr and the representations, warranties, covenant*, 
agreements, conditions and promises contained herein and therein, the parties hereby agree as 
follows: 

ARTICLE I 
GENERAL 

1 1 The Merger . In accordance with the provisions of this Agreement, the 
Agreement of Merger, the Delaware Statute and the California Statute. Acquisition Sub shall be 
merged with and into the Company (the •'Merger"), which * and after the Effective Time shall 
be, and is sometimes herein referred to as, the "Surviving Corporation/ Acquismon Sub and the 
Company are sometimes referred to as the "Constituent Corporations." 

12 The Effective Time o f the Mercer. Subject tn the piovisions ot this Agreement, 
the Agreement ofMergcr shall be executed and verified by each nf the Constituent Corporations 
and delivered to ami filed with (i) the Secretary of State of the State of Delaware in the manner 
provided under Section 252 of the Delaware Statute and (ii) the Secretary of Stale of the State of 
California in the manner provided in the California Statute. The Merger shall become effective 
(the "Effective Time") (0 upon the filing of the Agreement of Merger with the Secretary of State 
of the State of California or (ii) at such time thereafter as is provided in the Agreement of 
Merger. 

U Effect of Merger. At the Effective Time the separate existence of Acquisition 
Sub shall eease and Acquisition Sub shall be merged with and into the Surviving Corporation, 
end the Surviving Corporation shall succeed, without other transfer, to all rights and property of 
each of the Constituent Corporations and shall be subject to all the debts and liabilities of the 
Constituent Corporations in the same manner as if the Surviving Corporation lad itself incurred 
them, and be subject tn all die restrictions, disabilities and duties of each of ihe Constituent 
Corporations as provided in(i) Section 259 of the Delaware Statute and (ii) the California 
Statute. 

1 .4 Phtrter and By-Laws of S urviving Corporation . From and after the Effective 
Time, (i) the Chariei of the Company shall be amended so that Article ITI uf the Company's 
Articles of Incorporation shall read in its entirety as follows: "The total number of shares of all 
classes of stock which llie corporation shall have authority to issue is 1 00, all nf which shall 
consist of common stock, no par value," and so amended, shall be the Charter of the Surviving 
Corporation, unless and until altered, amended or repealed as provided in the California Statute, 
(ii) the by-laws of the Company shall be the by-laws of the Surviving Corporation, unless and 
until altered, amended or repealed as provided in the California Statute, the Charter or such by- 


COLLECTED 


DEC-19-2002 11:42 AOL TRADEMARKS 7032G51075 P. 10 


laws, (iii) the directors of Acquisition Sub shall be ihe directors of the Surviving Corporaaon. 
unless and until removed, or until their respective terms ofofflcc shall have expired, in 
accordance with ihe California Statute the Charter and the by-laws of the SmvrvuiR Corporation, 
as applicable and (iv) ihe officers of the Acquisition Sub shall be the officers of the Surviving 
Corporation, unices and until removed, or until their terms of office shall have expired, in 
accordance with the California Statute, the Charter and the by-laws of the Surviving Corporation, 
as applicable. 

1.5 Takin g of Necessary Ac tion, Prior to the Effective Time, the panics hereto shall 
do or cause to be done all such acts and things as may be necessary or appropriate in order to 
effectuate the Merger as expeditiously as reasonably practicable, in acwidancc with this 
Agreement, the Agreemeni of Merger, the Delaware Statute and the California Statute. 

1.6 ToY-Fre* Reorganization: Pooli ng of Interests. 

(a) For Federal incume tax purposes, the parties intend that die Merger be treated as a 
tax-free reorganization within the meaning of Section 368(a) of the Code. Except for cash paid 
in lieu of fractional shares, no consideration that could constitute "other property" within the 
meaning of Section 356 of the Code is being transferred by Parent for the Company Stock in the 
Merger. Ihe parties Shall not lake * position on any tax return or take any aninn inconsistent 
with this Section 1.6 unless otherwi* required by a taxing authority. 

(b) None of the parties shall take any action or foil to take any action Qwr would 
prevent the Merger from qualifying as a reorganization within the meaning of Section M8(a) of 
the Code or a pooling of interests under Accounting Principles Board Opinion No. J 6, either 
before or after the consummation of the Merger, and each of the Company and Parent shall use 
all reasonable efforts to prevent any nf its respective stockholders, officers or directors from 
taking or failing to take any such aciion. 

1.7 Closing . Unless this Agreement shall have been terminated and the tnuisact inns 
contemplated by this Agreement ahanduned pursuant to the provisions of Article IX, and subject 
to the provisions of Article VI, the clusing of the Merger (the "Closing") will take place »i 
1U:00 a.m. (Eastern time) on a date (the "Closing Date") to be mutually agreed upon by the 
parties, which date shall be nol Inter man the third Business Day after all the conditions sei forth 
in Article VI shall have been satisfied (or waived in accordance with Section 10.9, in the extent 
the same may be waived), unless another date is agreed to in writing by the panics. Tlw Closing 
shall take place at the offices of Mint?, I xvin. Cohn, Ferris, Glovsky and Popro, P.C., One 
Financial Center, Boston, Massachusetts, unless another place is agreed to in writing by the 
parties. As used herein, the Term "Business Day" shall mean any day other than a Saturday, 
Sunday or day on which banks arc permitted to close in the City and State of New York. 
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ARTICLE II 

EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE CONSTITUENT 
CORPORATIONS; EXCHANGE OF CERTIFICATES 

2,1 tmoI fwMErttiiin; Effect o n Capital Stotk . The enlire consideration (the 
"Aggregate Conadeiaiion-) payable by Parent with respect to all outstanding shares of capital 
stock of the Company (the "Outstanding Shares") and for all options (whetlter vested or 
unvested), warrants, rights, calls, commitments or agreements of any character to which the 
Companv is a party or by which it is bound calling for the issuance of shares of capital stock ©t 
the Company or any securities convertible into or exercisable or exchangeable for. or 
representing the right to purcta* or otherwise receive, directly or indirectly, any such capital 
stock or other arrangement to acquire, at any time or under any circumsiance, capital stock of the 
Company or any such other securities (the "Convertible Securities"; and the Outstanding Shares 
and the Convertible Securities being sometimes herein collectively referred to h* the "Fully 
Diluted Company Shares") shall he an aggregate tf the number of fihflres of Parent r ° mmcm 
Stock (subiect to adjustment as hereinafter provided in this Section 2.1) (the "Total Parent Share 
Amount") as is obtained by dicing (A) $320,000,000 less the Net Company Expenses by (B) 
the average closing price of a share of Parent Common Stock on the New York Stock Exchange 
as reported in the Wall Street Journal for the five (5) most recent trading days endir-e ™ the 
second trading day immediately preceding the Closing Date (the "Stipulated Price"). 

For purposes of the calculation uf the exchange ratio for Company Stock under Section 
? 1(c) hereof, it is assumed that the numbei of Fully Diluted Company Shares is 12,622,894, 
which number shall be confirmed ur .updated at the Closing and reflected in the certificate of the 
Chief Executive Officer of the Company that is being provided to Parent and Acquisition Sub 
pursuant to Section 6.2(a) (the "Fully Diluted Company Share Amount"). At the Effective Time, 
subject and pursuant to the terms and conditions of this Agreement and the Agreement of 
Merger, by virtue of the Merger and without any action on the part of the Constituent 
Corporations or the holders of the capital stock of the Constituent Corporations: 

(a) rapltal Stui-k of Acqnhitinn Sub. Eoch issued and outstanding share uf 
common stock, $.01 par value per share, of Acquisition Sub shall be converted into one share of 
common stock, $.01 par vhIuc per share, of the Surviving Corporation. 

(b) trniprilatiuri tif Certain Sh am of Cftmpflnv Stock. Each share of Company 
Stock that is (A) owned by the Company as treasury stock, (B) authorized but uni ssiied, (C) 
owned by any subsidiary of the Company or (D) owned by Parent or directly or indirectly by any 
wholly owned subsidiary of Parent shall be canceled and no Parent Common Slud or other 
consideration stall be delivered in exchange therefor. As used herein, 'subsidiary^ means any 
corporation, partnership, joint venture, limited liability company or other legal entity of which 
the. Company, die Surviving Corporation, Parent or such other person, us ihe case may be, (cither 
alone or tlirough 0: together with any other subsidiary) owns, directly or indirectly, more than 
50% of Ihe stock or other equity interests the holders of which *re £enerally entitled to vote for 
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the election of The boaid of directors or other governing body of such corporate or other legal 
entity. 

(0 rnnvmtnimndEichang e h^a for rompanv Smelt. Subject to Section 2.2, 
each share of Company Stock issued and outstanding at the Effective Time (other than shores 
canceled pursuant to Section 7..1(b) and shares held by Dissenting Stockholders, if any), 
including all accrued and unpaid dividends thereon, shall be exchanged and converted 
automatically into the righi to receive a fraction (the "Exchange Ratio") of a share of Parent 
Common Stock, determined hy dividing <i) the Total Parent Share Amount by (11) the Fully 
Diluted Company Share Amount. The number of securities 10 be issued 10 each stockholder of 
the Company under this Section 2.1 shall be calculated by aggregating all shares of Company 
Stock held by each such stockholder, so that such number of securities u> be issued shall be equal 
to the number of shares of Company Stock held by such stockholder multiplied by the Exchange 
Ratio, with cash paid in lieu of any fractional share of Parent Common Stock pursuant to Section 
"> 2(e) hereof. As of the Effective Time, all shares of Company Slock shall no longer be 
outstanding and shall automatically be canceled and retired and shall cease to exist, and each 
holder of a certificate reptesentine any such shares shall cease to have any rights with respect 
thereto, except the right to receive Parent Common Stock and any cash in lieu of factional 
shares of Parent Common Slock m be issued or paid in consideration therefore upon surrender of 
such certificate in accordance with Section 22 hereof. 

All calculations pursuant to this Agreement shall be rounded to llic nearest one-billionth 
(.000000001). Each share of Parent Common Stock to be issued iiprm conversion of shares of 
Company Stock in owm dance with this Section 2. 1 shall include the corresponding percentage 
of a right (the "Parent R ights") to purchase shares of Series A-l Junior Participating Preferred 
Stock, $.01 par value, of Parent pursuant to the Rights Agreement dated as of May 12, 1998, as 
amended (the "Parent Rights Agreement"), between Parent and Bank Roston. N.A.. as Rights 
Agent, a true and correct cupy of which has been provided by Parent to the Company. Prior to 
the Distribution Date (as defined in the Parent Rights Agreement), all rcfeicnccs in this 
Agreement to the Merger Shares shall be deemed to include the Parent Rights. The shares of 
Parent Common Stock to be issued upon the exchange and conversion of Company Stock in 
accordance with this Section 2.) (c) shall sometimes be hereiiiciltei collectively referred to as the 
"Merger Shares." Subject to Section 2.2 with respect to Merger Shares, the Merger Shares 
subject to the rights of repurchase described in Section 2.3(0 ^ k placed in escrow with the 
Parent and shall be distributed in accordance with such stocklioldet's stock purchase agreement 
or slock option agreement with the Parent. 

(d) Shares of Disse n ting Stockholders . 

(i) If provided for under the California Statute, notwithstanding any other 
provision of this Agreement to the contrary, shares of Company Stock that are 
outstanding immediately prior to the Effective Time and which arc held by stockholders 
(each, a "Dissenting Stockholder") who shall not haw voted in fevor of the Merger or 
consented thereto in writing and whi 1 shall have demanded properly in writing appraisal 
for such shares in accordance with the California Statute and who shall not have 
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withdrawn such deni&ad or otherwise have forfeited appraisal rights (collectively, the 
'Dissenting Shares") Shall not be converted into 01 represent the right to receive Parent 
Common Stock. Such stockholders shall be entitled to receive payment of the appraised 
value of such shares of Company Slock held by them in accordance with the provisions 
of the California Statute, except that all Dissenting Shares held by stockholders who shall 
have railed to peifect 01 who effectively shall have withdrawn or lost their rights to 
appraisal of such shares of Company Stock under the California Statute shall thereupon 
be deemed 10 have been converted into and to have become exchangeable, as of the 
Effective Time, for the right lo receive, without any interest thereon, the Parent Common 
Stock, upon surrender, in The manner provided in Section 2.2(d), of the Company 
Certificate or Company Certificates that formerly evidenced such shares uf Company 
Stock. 

(ii) Company shall give Parent (A) prompt notice of any demands for 
appraisal received by Company, withdrawals of such demands, and any other instruments 
served pursuant to the California Statute and received by Company and (D) the 
opportunity to direct pll negotiations and proceedings with respect to demands for 
appraisal .under the California Statute. Company shall not except with the prior written 
consent of Parent, moke any payment with respect to any demands for appraisal, or offer 
to settle, or settle, any such demands. 

(e) Adjustments fur Capital Changes . If, prior to the Effective Time. Parent or the 
Company recapitalizes through a subdivision of its outstanding shares into a greater number of 
shares, or a combination of its outstanding sharps intn a leaser number of shares, or reorganizes, 
reclassifies or otherwise changes its outstanding shares into the same or a different number of 
shares or other classes, or declares a dividend on its outstanding shares payable in shares nf its 
capital stock or securities convertible into shares of its capital stock, then the Exchange Rniio 
will be adjusted appropriately so as to maintain the relative proportionate interests of the holder; 
of shares of Company Stock ond the holders of shares of Parent Common Stock. 

2.2 Escrow Deposi t: Exchang e of Certificates , 

(a) Exchange Agent . Prior to the Effective Time* Parent shall designate a bank or 
trust company to act as exchange agent (together with any other agent or agents which Parent 
may appoint the "Exchange Agent*) in the Merger. 

(b) Indemnity E scrow Agreement Reference is mode to the escrow agreement to 
be dated a* of the Effective Time among the Stockholders" Committee (as defined herein), Parent 
and a mutually Agreeable escrow agent (the 'Indemnity Escrow Agent") in the form of Exhibit B 
hereto (the "Indemnity Escrow Agreement"), pursuant to which* among other things the 
stockholders ofthc Couipduy, iu accordance with the terras of this Agreement, shall secure the 
indemnification obligations of the Indemnifying Persons pursuant to Article VIII hereof. 

(c) Delivery of Common Stock By Parent . As soon as practicable after the 
Effective Time, Parent shall make available to the Exchange Agent for exchange in accordance 
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with this Section 11 (i) ninety (90V.) of the Merger Shares rauable t each MM* 

SSes I amounts calculated according to Section 22(f) below As soon as pra^ 

Time Item .shall cause to be distributer! id the Indemnity Escrow Agent (,) 

Fscrow Shares") and (H) cash for fractional shares associated wirt. the Indemnity Escrow utres 

L, execution and delivery of «^hold*Inve^ 
and u-ieii execution and delivery of this Agreement and/or their approval of the Merger, hereb) 
hnSircet Parent tc^nake such deposit of the Indemnity tow Sfcrcs in the rumje of 

Snare to be delivered to the Exchange Apt and Indemnity Escrow Agent * aforesaid *hall be 
rounded to the nearest whole share. 

fift Pw^ H^forEichange. Upon receipt by the Exchange Ageni at or aftei :thc 
Effective Time from a stockholder of the Comply of (i) a surrendered certify or certificates 
which immediately prior to the Effective Time rep.escnted issued and outstanding shares of 
Company Stuck (each, a "Company Certificate"), (ii) an executed letter of transmittal, .11 «l oh, 
ami ote things such holder agrees to be bound by Section 7.2(b) and any other apploble 
Sons on tier of the Merger Shares repented by such Parent Ceruf.cate( $) md«H» 
restrictions relating lo the Indemnity Escrow Agreement, (iii) three (3) stock powers ; duly 
exited in blank and r» such other documents as may 1* reasonably required by Parent or the 
Exchange Agent; such stockholder shall be entitled m receive in exchange therefor a certificate 
or certificates M- a "Patent Certificate") representing the number of Merger Shares (less the 
indemnity Escrow Share* attributable to such stockholder) representing that number of Merger 
Shares thai such nnUfa lias the right to receive pursuant (0 Section 2.1 with respect to such 
Company Certificate upon its cancellation, together with any associated cash for fractional share* 
(less 10% of such ash attributable to the Indemnity Escrow Shares, which shall be deposited 
with the Indemnity Escrow Agent). All Indemnity Escrow Sliares shall be held by, and 
distributed in accordance with, the terms and provisions of the Indemnity Escrow Agreement 


(e) Transfers o f Ownership . In ihe event of a transfer of ownership of shares of 
Company Stock dial is not registered on the transfer r^nrds of the Company, Parent Certifies 
repressing the proper number of Merger Shares may be issued (subject to all escrow 
requiremnrts contained in this Agreement) to a transferee if the Company Ceitifieaxe 
representing such Company Stock is presented 10 the Exchange Agent, accompanied by al 
document lequired to evidence and effect such wafer and by evidence that any applicable 
stock or ether transfer taxes have been paid. Until surrendered as contemplated by this Secnon 
2 2 each Company Certificate shall be deemed, on and after the Effective Time, to repraent 
•mly the right to receive upon such surrender, Parent Certificates representing Merger Stan* 
(subject to all escrow requirements contained iu this Agreement) as contemplated by Section 
2.1(c), without interest 
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in conn cU with the but in lieu thereof each holder of Company Stock who wouUl 

* entitled to Jive a fraction of a share of Parent Common Stock w>U receive from 
Sent, at such time u surh holder has the right to receive a certificate representing Merger 
Share, as contemplated by Section 2.2(d) (but for the escrow requirements of Section 2 2(\» 
hereof) an unooDt of cash (without interest), rounded to the nearest cent, equal to (1) the 

aggregated so that no stockholder of thc Company will receive c«sh in an amount equal or 
greater than the Stipulated Price. 

(6) n-^HnRhto in CWmM All Merger Shares issued 

upon the surrender for exchange of to of Company Stock in acairdance with the terms of An 
Article 11 shall be deemed to have been issued in full satisfaction of Ml rights pertaining to such 
to of Company Stock. If. after the Effective Tin, any Company Ctrrffcau; is presented to 
the Surviving Corporation, such Company Certificate shall be canceled and exchanged as 
piovided in this Article U. 

(h) Mo Liability . Neither Parent, Acquisition Sub nor the Company shall be liable to 
any holder of shares of Company Suid or Parent Common Stock, as tie c*sc may be, tor Merger 
Shares (or dividends or distributions with respect thereto) to be issued m exchange for Company 
Siock pursuant to this Section 2.2, if, on or after the expiration of six nuinihs following thc 
?. ITectivc Time, such shares are delivered to a public official pursuant U> any applicable 
ahandoncd property, escheat or similar law. 

«) Stolen orDMtrnvtd Company Certificates. In the event any Company 

Cf.tif.cate shall have been lost, stolen or destroyed, upon the making of an affidavitto that cttcct 
by thc person churning such Company Certificate to be lost, stolen or destroyed and. if required 
by Paicnt. the posting by such person of » hond in such amount as Parent may reasonably direct 
as indemnity aeainst any claim thai may be made against it with respect to »di Company 
Certificate Parent will issue in exchange for such lost, stolen or destroyed Company Certificate 
the Merger Shares and cash in lieu of fractional shares deliverable in respect thereof pursuant to 
this Agreement. 


2J r onton nf the Comnap y «-- T h" "p^n,; fiMitr Securities. 

(a) Subject to Sections 2.3(f) and 2.1(c) of this Agreement, at thc Effective Time, 
each of the Company's then outstanding employee and consilium su>ck options (collectively the 
"Company Options") which Lave not been terminated, exercised ur otherwise converted as of the 
Effective Time (including (lie incentive stock options and nonqualified stock options under the 
1997 Stock Plan (the "Company Stock Plan") to purchase Company Common Stock, by virtue of 
the Merger and without any further action on the part of any holder thereof, shall be assumed by 
Parent and sub* ituted for an option to purchase a number of shares of Parent Common Stock 
determined l»y multiplying the number of shares of Company Common Stock covered by such 
Company Option immediately prior to the Effective Time by thc Exchange Ratio (rounded down 
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to the nearest whole number of shares), n m exercise price pet share ofPs^C^bwck 
£2 to Z Uise Price in ctfect under such Company Option immediately pnnno the 
Sve Time divided by the Exchange Ratio (rounded up to the nearest cent), 
Sse ParemCummon Stockshall contain the same term, status aj >an "Move *«1 option 
Section 422 oTth. Code (if such Company Opium was theretofore a Company m* nvc 
S op vestin, schedule and otherwise be on subs^Jy the same term, art crtt «« 
*tt oTin the assumed Company Option (any such assumed Company Option bong hcrou 

SwOptionsunderrhis Section 2.3 shall meet ihe recrements 0! 

CoS this Section 2.5 .hall be interpreted in a manner cw,stent wnh such interpretanon 

(b) The Company shall promptly take all actions necessary to ensure that following 
the Effective Time no bold* of any Company Options or right, pursuant*, nor any pnrcmmt 
in the Company Stock Finn or any other plan, program or arrangement providinE for the 
issuance or grant of any interest in respect of the capital stock of the Company and any 
subsidiary of the Company will have any right thereunder h. acquire equity secunues. or any 
nVmtTayrnent in 4* of the equity securities, of the Company, any such subsidiary or the 
Surviving Corporation. 

(c) Parent shall lake all corporate action necessary to reserve for issuance a sufficient 
number of shares of Parent Common Stock for delivery upon excrctsc of the Assumed Options in 

2 this Section 2.3. As promptly as practicable followins the Effective Tune but 
invent later than 20 business days thereafter, Parent shall (i) file a region ^tement on 
FormS-Moranysuccessnruro^ . 
Common Stock subject to the Assumed Options and (ii) shall use reasonable efforts to maintam 
the effectiveness of such registration statement for so long as the Assumed Ophons remain 
outstanding or otherwise agister such shares of Patent Common Stock for issuance. 

(d) Prior to The Effective Time, oil then issued and outstanding warrants to acquire 

' shares of Company Common Stock or securities convertible into Common Stock (collectively, 
the "Company Warrants") shall be exercised in full. All of the Company Warrants issued and 
outstanding as of me date of this Agreement are listed on Schedule 2.3(d) attached hereto The 
Company shall promptly take all anions necessary to ensure that following the Effective Time 
no holder of a Company Warrant will have any right Hereunder to acquire equity securities or 
any right to payrorut in respect of the equity securiues, of the Company, any subsidiary of the 
Company or the Surviving Corporation. Each holder of a Company Warrant shall on or pnor u, 
the Effective Time execute and deliver a consent in form and substance acceptable to Parent 
pursuant lo which said holder shall acknowledge and agree that his, her or its Company W^nt 
shall be excised in full or tenninated prior to the Effective Time 

(e) Except as set forth in Section 2.3(a), all outstanding shares of preferred stock or 
other securities of the Company that are convertible, directly or indirectly, into shares of 
Company Common Stock Shall be convened i-.io such Company Common Smck in accordance 
with the respective terms thereof effective immediately prior to the Closing and shall be included 
in the calculation of Fully Diluted Company Shares. 
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( f) Pursue 10 this Section 2.3(f). the Company hereby assigns to Parent, effeci. ve 
immediately after the Effective Time, all "rights of repurtW (as described an the stock 

Z\ shareTpurchased under the Company Stock Plan or issued or issuable up n exercise of 

oTnWe ^ no' ri B his of repurchase shall lapse, as . -suit of the transacts 

contemplated hereby. 

2,4 A-tohiH-rfAeMm r this hrn^ ^^B^slims^ 
I„«l««,nitv P—"' A gW w.m>n» , the Indent ' g '"""" the Stockholders. 

rcouircdbVthe Delaware Statute and the California Statute and « * ™ 

Agreement such approval shall constitute approval and rarificai,,,. by the stockholders of the 

provSio s of this Agreement .nd the Agreement of Merger, (,„ dofaiM 01 the Iriaw* 

Escrow Agent and Ae approval and ratification by the stockholder 

^provisions of the Indemnity Escrow Agreement and (iv) tee*** of the Stockholder* 

Committee. 

ARTICLE in 
REPRESENTATIONS AND WARRANTIES 

31 p» P "«».*Hm>i« and Warran ti* «f ft* Compartf. The Company represents 
ond warrants to Parent and Acquisition Sub that except as disclosed in the disclosure schedule 
dated the date hereof, certified by the Chief Executive Officer of ite Company and delivered by 
the Companv to Parent and Acquisition Sub simultaneously herew.ll, (which disclosure schedule 
shall contain' references 10 the representations and warranties to which the disclosures contained 
therein relate and an iion on such disclosure schedule shall be deemed to qualify only the 
particular subsection or subsections specified for such item unta an appropriate cross reference 
is made to another section) (the "Company Disclosure Schedule"): 


(a) nrymfritioiK C «-" nniiHtaHtin and foyer, The Company (1) is a 

corporation duly organized, validly existing and in good standing under the laws of the State of 
California, (ii) has all requisite corporate power and authority to own, lease and operate iw 
properties and assets and to cany on its business as mow being conducted, and as proposed tn he 
arSmai to enter into this Agreement, the Agreetne.it of Merger and the Related Agreement, 
(as defined below) to which the Company is a party, to perform its ©bhfianons hereunder ■ »wi 
thereunder, and to consummate the transactions contemplated hereby and thereby and m * duly 
qwlined and in good standinfi to do business in rime jurisdictions listed in Section 3.1(a) oT the. 
Company Disclosure Schedule and in all other jurisdictions where the failure to be so qualified 
and in good standing would have a materiHl Averse effect on me Company or its business, 
properties, condition (financial orotherwi.se), assets, Liabilities, operations, results of operations, 
prospects (as disclosed to Parent by the Company) or affairs (a "Company Mrfe. .al Adverse 
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Effect"). The Company has delivered to Parent tmc and complete copies of .te Cr^cr^by- 
laws of the Company, in each case as amended to the date hereof. M used ham. Chart* 
shallmeai^tbre^ttoany^ 
' • corporate charter asfilcd orrecorded under the corporation law of the junsd.cr on of ,ts 

incorporation, including the articles or certifier of incorporation or organization, and any 
Lndmenrs thereto, as the same may have been stated and any amendments therein 
Lading any articles or certificates of merger or consolidation, certificate of correu,™ or 
certificates of designation or similar instrument, which effect any such amendment) wh.ch 
became effeci i ve after the most recent such restatement. 

ft,) W Al ™>\ * T"* Yl"V"tmeiilN. The Company has never had, nor does it 
currently have, any subsidiaries, nor has ii ever ow„ed, nor docs it currently own, any apri 
stock or o.be, proprietary interest, du^tly or indirectly, in any corporation, a—, mist 
parmershipjit venture or other entity. Except Tu, the Company Options andihe Company 
Lnbe are no options, warrants, rights, calls, commitments or agreements of any 
character to which the Company is a party or by which it is bound calling for the _.«n>ance of 
shares orbital stock oithe Company or any ^unties convertible into or e Wile or 
exchangeable for. or representing the right in pu.cb.ase or Otherwise receive, any »ch capiul 
stock, or other arrangement to acquire, at any lime or under any circumstance, capuM stock of the 
Company or any auch other securities. 

(c) r^itd Stocky Securities (i) The authorized capital stock of ihe Company 
consist, of (A) 15,600,000 shares of Company Common Stock, of which JjJ « 

issued and outstanding, (H) 500,000 shares of Series A Preferred Stock, of tin* 36, 20» shares 
f "-. are issued and outstanding and (Q 1.200.000 shares of Series B Preferred St^ofwluch 

1 ' 1 076 H9 shares are issued and oinstanding , (D) 2,700,000 shares of Series C Preferred Stock, of 

which 2 671 040 shares are issued and uuisianding. and (E) 4,000,000 shares of Series D 
Preferred Stock. Ot which 3,832,673 shares are issued and outstanding (the stare of Scncs A 
Preferred Stock, Series B Preferred SmcL Sciics C Preferred Stock and Series D Preferred Stock 
are collectively, the "Company Preferred Stock"). The Company has reserved 2, 6.A000 shares 
of Company Common Stock for issuance upon the exercise of Company Options, of which 
1 01 1 722 are issued and outstanding. Each share of Company Preferred Stock is convertible 
into Company Common Stock on « one share for one share basis. AH outsi«nd.ng shares of . 
Company Stock are duly authorized, validly issued and outstanding, fully paid and non- 
assessable and not subject to pimnptive rights created by statute, the Charter or by-laws of the 
Company or any agreement to which the Company is a party or by which it is bound. Section 
3 1(c) of the Company Disclosure Schedule sets forth a true and complete list of the holders of 
record shares of Company Stock, their addresses, and the number of such shares owned of record 
and beneficially hy each such holder. Schedule 3.1(c) of the Con-jany Disclosure Schedule sets 
forth a true and complete list of the Company Options, outstandine as of the date hereof, 
. including the name and address of record of each holder thereof, whethcrthe initial grantee was 
an employee or mnsultant to the Company at the time of the pant of such Company Option, a 
description of services rendered by each consultant in connection with such Company Option, 
the class aiid number of shares of Company Common Stock subject to each such Company 
Opiiuu, the per share exercise price for each such Company Option, whether such Company 
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Option is . Company incentive stock option u, a Company non-qualified stock upuon the grant 
date of ad - such Company Option, the employ* stock plan pursuant to which «* Company 
Option was grated, if any, and the vesting schedule and vesting acceleration prov,smns ; tf any. 
applicable thereto. Schedule 3.1(c) of the Company Disclosure Schedule ttMi tnr »d 
complete list ofCompany Warrants, including the nan.e and address of each holder W, the 
class and numher of shares of capital stock subject to r,ch Company Warrant and the era* 
price for each such Company Warrant. All outstanding shares of Company Common Stock. 
Company Preferred Stock and outstanding Company Options and Company Warrants were 
issued in compliance with applicable federal and state securities laws. The holders of the 
Company Stock. Company Options and Company Warrants lave been or wiU be properly given, 
or shall have properly waived, any required notice prior to the Merger, and all such rights will be 
terminated at or prior to the Effective Time. 

(ii) Fxccpt as set forth in this Section 3.1 (c), there are no equity securities of 
any daw or series of the Company, or any security exchangeable into or exercisable for 
such equity securities, issued, reserved for issuance or outstanding. Except as set forth in 
this Section 3.1(c). there arc no options, warrants, equity securities, calls, rights, 
commiiments, convertible debt instruments, Trmsfei restrictions or agreements, 
msirumn.ts or understandings (whether written or oral, formal or informal) of any 
character to which the Company is a party or by which it is bound obligating the 
Company 10 issue, deliver or sell, or cause to be issued, delivered or sold, additional 
shares of capital stock of the Company or obligating the Company to grant, extend, 
accelerate the vesting of or enter into any such option, warrant, equity security, call, right, 
commitmcni, instrument, restriction, understanding nr agreement. Except as provided in 
this Agreement or any transaction contemplated thereby, there arc no votinfi trusts, 
proxies or other agreements or understandings willi respect to the voting, transfer or 
disposition of the Shares of capital stock of the Company. 

(iii) All Company Options have been issued in accordance with the terms of 
the Company option plans and pursuant to the standard forms of option agreement 
previously provided to Parent or its representatives. No option will by its terms require 
any adjustment in correction with the Merger. Neither the consummation of transactions 
contemplated by this Agreement or the Related Agreements (as defined in Section 4.1)) ' 
nor any action taken by the Company in connection with such transections will result in 
(A) any acceleration of vesting in favor of any optionee under any Company Option; (B) 
any additional benefits for any optionee under any Company Option; or (C) the inability 
of Pat ent after the Effective Time 10 exercise any right or benefit held by the Company 
piior to the Effective Time with respect to any Company Option assumed by Parent, 
including, without limitation, the right to repurchase an optionee's unvested shares on 
termination of such optionee's employment. The assumption by Parent ofCompany 
Options in accordance with Section 2.3 hereunder will not (A) give the optionees 
additional benefits which they did not have under their options prior to such assumption 
(after taking into account the existing provisions of the options, such as their respective 
exercise prices and vesting schedules) and (B) constitute a breach of the Company plans 
or any agreement entered into pursuant to such plan. 
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(iv) Except as set forth on Section 3.1 (c)(iv) of the. Company Disclosure 
Schedule, no shares purchased under the Company Stock Plan or issued cir issuable upon 
exercise of Options granted under il* Company Stock Plan are subject to lights of 
repurchase as described in the stock purchase agreements and stock option agreements 
under the Company Stock Plan. If any such rights of repurchase exist as to any 
outstanding shares of capital stock of The Company, Section 3.1C«X» V ) **" forth mff name 
of the bolder of the shares subject to repurchase, the date of purchase or issuance upon 
option exercise, the amount of shares, lie certificate numbers of the share certificates held 
in escrow, any repurchase rights that lapse as a result oi the Merger, the legends on cash 
certificate representing Shares subject lo repurchase rights, the lapsing schedule of the 
repurchase rights. If any such rights (if repurchase exist as to shares underlying Company 
Options, Section S.l(c)(iv) sets forth ihe naiue of the optionee, the grant date of the 
option, the amount of shares subject lo the option, the exercise price of the option, any 
repurchase rights that lapse as arcsull of the Merger and the lapsing schedule of the 
repurchase rights, 

(d) Authority; No Consents . The execution, delivery and performance by the 
Company of this Agreement, the Agreement of Meiger and the Related Agreement* to which it is 
a party and the consummation of the transactions contemplated hereby and thereby have been 
duly and validly authorized by all necessary corporate action on the part of the Company; and 
this Agreement and the Related Agreements to which it is a party and which are delivered ^ 
liei ewith have been, and the Agreement of Merger and all other Related Agreements to which it 
is a party when executed and delivered by the Company will be. duly and validly executed and 
delivered by the Company, and this Agreement and the Related Agreements to which it is a parry 
are the valid and binding obligations of the Company, enforceable against the Company in 
accordance with their respective terms, and the Agreement of Merger when executed and 
delivered by the Company will be enforceable against the Company in accordance with its terms. 
Neither the execution, delivery and performance of this Agreement, the Related Agreements to 
which it is a party or the Agreement of Merger nor the consummation by the Company of the 
transactions contemplated hereby or thereby nor compliance by the Compony with any provision 
hereof or thereof will in any material respect (A) conflict with, (B) result in any violations of, (C) 
cause a defoult under (with or without due notice, lapse of time or both), (D) give rise to any 
right of termination, amendment, cancellation or acceleration of any benefit or obligation 
contained in or the loss of any material benefit under or (E) result in the creation of any 
Encumbrance on or against any assets, rights or property of the Company under any term, 
condition or provision of (x) any instrument or agreement to which the Company is a party, or l»y 
which the Company or any of its properties, assets or rights may be bound, (y) any law, slaiuie, 
rule, regulation, order, wrir, injunction, decree, permit, concession, license or franchise of any 
Governmental Authority applicable to the Company or any of its properties, assets or rights or (2) 
the Company's Charter or by-laws. Except as set forth in Section 3 . 1 (d) of the Company 
Disclosure Schedule, no permit, authorization, registration, license, consent or approval of or by, 
or any norification of or filing with, any Governmental Authority or other person is icquired in 
connection with die execution, delivery and performance by the Company ur this Agreement, the 
Agreemem of Merger or the Related Agreements or the consummation hy the Company of the 
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actions contempt hereby or thereby, except for (i) the attribution of the Stockhold^ 
S ^rejet » the adoption M d approval 

Secrete 01 State of the State of Delaware and the Secretary of Stat ot the State of 
SitS oppropriate documents with the relevant author^ of «to states m which the 
C 0 ,Zy i S qJLd ta do busi^ and (iii) such other consents, wa»ycrs. authonzat.ons, 

nS ^d reckon* which if not obtained or made would not have a Com any 

M mmatc the transactions contemplated by this Agreement or dr Agreement ot Merger, 
including, without urnitation, the Mergci. 

(e) FlmtUilKinltat 0) Tbc Company has previously delivered to Parent the 
following financial statements (colledivcly. the "Company Financial Statements ): 

(A) the unaudited balance sheet of the Company as at March 31, 1999 
(the "Company Interim Balance Sheet") and the related statements of operations 
cash flow and shareholders' equity for the S-nnnth period then ended, prepared by 
the Company (ik "Company Interim Financial Suuemcnts"); 

(2) die audited balance sheet of the Company as at December 31, 1998 
(the "Company Audited Balance Sheet"; and the date thereof being the "Company 
Audited Balance Sheet Date"), and the related audited statements of operations, 
cash flow and shareholders' equity for the year theu ended (including the footnotes 
thereto), together with the report thereon of PrictwaierhouseCoopers LLP, the 
Company's independent public accountants (the "CumpaDy Accountants"); and 

(1) the audited balance sheet of the Company as at December 31, 
1997 and the related audited statements of operations, cash flow and 
shareholders" equity for the year then ended (including the footnotes thereto), 
together with the report thereon of the Company's Accountants. 

(ii) The Company Financial Statements (A) arc in accordance with the books ^ 
and records of die Company. (B) fairly present the financial condition of the Company as 
at the reactive dates indicated and the results of operations ot the Company for the 
respecd ve periods indicated and (C) have been prepared in accordance with generally 
accep.nl accounting principles consistently applied ("GAAP"), except as indicated 
therein and. in the case of the Company Interim Financial Statements, for the ^absence of 
complete footnote disclosure as required by GAAP and subject, in the case of the 
Company Interim Financial Statements, to changes resulting from normal year-end audit 
adjusuuents. which adjustments shall not in any event result in a material adverse change 
lo any item of revenue or expense. 

/A ai,., ..,* of ymlUdoied I.i»l)ilitics . At the Company Andired Balance Sheet 
' Date vrimrcapecttotteCompanyAudi^^ 

Company interim Balance Sheet, and at May 28, 1999 with respect to the interim balance sheet 
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denvered on that daie. (the "May Balance Sheet") respectively, the Company had no liab.liiy ot 
obligationcfany™u.re(wkmer^ A . 

contingent secured or unsecured, accrued, absolute or otherwise (a "Liability )) required to be 
set forth on the Company Audited Dalancc Sheet, the Company Interim Dalancc Sheet or the 
May Balance Sheet, restively, in order for the Audited Company Balance Sheet the Company 
Interim Balance Steel ur the May Balance Sheet, respectively, to fairly present the financial 
condition of the Company « the respective dates thereof in .ccnrdancc with GAAP, which was 
not provided for or disclosed thereon, and all liability reserves established by the Company and 
set forth thereon were adequate for all such Liabilities « the respective dates thereof. There were 
' no material loss contingencies (as such term is used in Statement of Financial Aoojwjy 
Standards No. 5 issued by the Financial Accounting Standards Bwrd in March. V/i ( FAS No. 
5")) which were not adequately provided for on the Company Audited Balance Sheet, the 
Company Interim Balance Sheet or the May Balance Sheet, respectively, as required by FAS No. 
5. 

(g) Ah^n. Knf Chafes . Since the Company Audited Dalancc Sheet Date, the 
Company has been orated in the ordinary course, consist with past practice, and there has 
not been: 

(i ) any Company Material Adverse Efftxi; 

(ii) any damage, destruction or loss, whether or not covered by insurance, 
having or which could have a Company Material Adverse Effect; 

(iii) except as set forth on Schedule 3.1(g)(«i), any Liability created, assumed, 
guaranteed or incurred, or any material transaction, attract ot commitment entered into, 
by the Cumpany, other than the ticense, sale or transfix nf the Company's products to 
customers in the ordinary course of business; 

(iv) any payment, discharge or satisfaction of <niy material Encumbrance or 
Liability hy the Company or any cancellation by the Company of any material debts or 
claims or any amendment, termination or waiver of any ri£hts of material value to the 
Company; 

(v) any declaration, setting aside or paymeut of any dividend or other 
distribution of any assets of any kind whatsoever with lespcct to any shares of the capital 
iincV of the Company, or any direct or indirect redemption, purchase or other acquisition 
uf any such shares of the capital stock of the Company; 

(vi) any stock split, reverse stock split, combination, reclassification or 
recapiulization of any Company Stock, or any issuance of any other security in respect of 
or in exchange for, any shares of Company Siock; 

(vii) except as ser forth on Schedule 3.l{g){vii), any issuance by the Comply 
of any shares of its capital stock ur any debt security or securities, rights, options ur 
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warrants avertible into or exercisable or exchangeable tew stares of its eamtal stock 
or debt security (uther than Company Options or shares of Company Common Stock 
issued upon exercise of Company Options in accordance with the present terms thereof); 

(viii) any license sale, transfer, pledge, nuxipp or other disposition of any 
material tangible or intangible asset (including any Intellectual Property Rights) of the 
Company, other Than in ibe ordinary course of business; 

(ix) any termination of, or written indication of an intention to terminate or not 
renew, any material conlracr, license, commitmeni or other agreement between the 
Company and any other person; 

(x) any material write-down or wile-up of the value or any asset ot'thc 
Company, or any material writeoff of any accounts receivable or notes receivable of the 
Company or any portion thereof; 

(xi) any increase in or modification of compensation payable or to become 
payable to (A) any director or officer of the Company or (B) any employee of the 
Company other than in the ordinary course of business, nr the entering into 0! any 
employment contract with any officer or employee: 

(xii) any increase in or modification or acceleration of any benefits payable or 
to become payable under any bonus, pension, severance, insurance or other bcncfit plan, 
payment or arrangement (including, but not limited to, the gmniine of stock options, 
restricted stock awards or stock appreciation rights) made 10, for or with any director, 
officer, employee, consultant or agent of me Company; 

(xhi) any loan, advance or capital contribution to 01 investment in any person or 
the engagement in any transaction with any employee, officer, dhector or securityholder 
of the Company, otlwr than advances to employees in the ordinary course of business for 
travel and similar business expenses; 

(xiv) any change in the accounting methods or practices followed by the 
Company or any change in depreciation or amortization polices nr rates theretofore 
adopted; 

(xv) any change in the manner in which ih* Company extends discounts or 
credit to customers or otherwise deals with customers; 

(xvi) any termination of employment of any officer or key employee of the 
Comjiany or any expression of intention by any officer 01 key employee of the Company 
10 resign from such office or employment with the Company; 

(xvii) any amendments 01 cbwifces in the Company's Charter or by-laws 
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(xviii) any labor dispute or any union organizing campaign; 

(xfac) the commencement of any litigation ur other action by or against the 
Company; or 

(x<) any agreement understanding, authorisation or proposal, whether in 
writirtE nr odierwisc, for the Company to take any of the actions specified in items (i) 
through (xtx) above. 

(h) Tan Matters . Except to the extent of any reserves re fleeted in the Company 
Audited Balance Sliest or the Company Interim Balance Sheet, the Company and each other 
corporation (if any) included in any consolidated or combined tax return in which the Company 
has been included (i) have filed and will file, in atimely and proper manner, consistent with 
applicable lam, all Federal, state and local Tax returns and Tax reports required to be filed by 
them through the Closing Date (the "Company Returns") with the appropriate governmental 
agencies in all jurisdictions in which Company Returns are required 10 be filed and have timely 
paid or will timely pay all amounts shown thereon to be due; (ii) have paid and shall timely pay 
all Taxes of the Company (or such other corporation) required to have been paid by the Company 
(or stir.h other uiiporation) on or before the Closing Date; and (ill) currently arc not the 
beneficiary ofau extension of time within which to file any Tax ietum or Tax report All such 
Company Returns were and will be correct and complete at the Lime of filing. All Taxes of the 
Company attributable to all taxable periods ending on or before the Closing Date, to the extent 
not required to have been previously paid, have been adequately provided for on the Company 
Audited Balance Shed and the Company Interim Balance Sheet (as appropriate) to the extent 
requited by GAAP and the Company will not accrue a Tax Liability from the date Of the 
Company Audited Balance Sheet up to and including the Closing Date, other than a Tax Liability 
accrued in the ordinary course of business. The Company has not been notified by the Internal 
Revenue Service or any state, local or foreign taxing authority that any issues have been raised 
(and are currently pending.) in connection with any Company Return, and no waivers of statutes 
of limitations have been given with respect to the Company that are still in effect. Except as 
contested in good faith and disclosed in Section 3.1(h) of the Company Disclosure Schedule, any 
deficiencies asserted or assessments (including inwrcsi and penalties) made as a result of any 
examination by the Internal Revenue Service or hy any other taxing authorities of any Company 
Return have been fully paid or are adequately provided for on the Company Audited Balance 
Sheet and the Company Interim Balance Sheer (as appropriate) to the extent required by GAAP 
and the Company has received no notification that any proposed additional Taxes have been 
asserted. The Company (i) has not made an election to be treated as a "consenting corporation" 
under Section 34 1 (f) of the Code and (ii) is not a "personal holding company" within the 
meaning of Section 542 Of the Code and (iii) las not been a United States real property holding 
corporation within the meaning of Section 897(c) of the Code during the applicable period 
specified in Section 897(c)(lXAXti) of the Code. The Company has not agreed to, nor is it 
required to, make any adjustment under Section 481(a) of the Code by reason of a change in 
accounting method or otherwise The Company will not incur a Tax Liability resulting from die 
Company ceasing 10 be a member of a consolidated or combined group that had previously filed 
'consolidated, combined or unitary Tax returns, Each granted option mat whs designated as an 
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"incentive stock option" on the applicable books and records of the Company qualified as an 
"incentive stock option" within die meaning of the Section 422 of the Code uu ihe date m which 
such option was granted. 

As used in this Agreement. "Tax" means any of the Taxes and "Taxes" means, with 
respect to any entity, (A) all income taxes (including any tax on or based upm net income, gross 
income, income as specially defined, earnings, profits or selected items of income, earnings or 
profits) and all gross receipts, sales, use. ad valorem, transfer, franchise, license, withholding, 
payroll, employment, excise, severance, stamp, occupation, premium, property nr windfall 
profits taxes, alternative or add-on minimum taxes, customs duties and other taxes, fees, 
assessments or charges of any kind whatsoever, together with all interest and penalties, additions 
to tax and other addiiional amounts imposed by any taxing authority (domestic or foreign) on 
such entity and (B) any liability for the payment of any amount of the type described in the 
immediately preceding clause (A) as a result of being a "transferee" (within ihe mtamine of 
Section 690 1 of the Code or any other applicable law) of another entity or a member uf an 
affiliated or combined group. 

(i) Title to Assets. Properties and R ights and Rela ted Matters. The Company has 
good and valid Title in all assets, properties and interests in properties, real, personal or mixed, 
reflected, respectively, un the Company Audited Balance Sheet and/or the Company Interim 
Balance. Sheet m acquired after the Company Audited Balance Sheet Date (except (A) inventory 
or other property sold or otherwise disposed of since the Company Audited Balance Sheet Date, 
or the date uf the Company Interim Balance Sheet, as the case may be, in the ordinary course of 
business «rnl (R) accounts receivable and notes receivable paid in full Mihsequcnt to the 
Company Audited Balance Sheet Date, or the date of the Company Inter im Balance Sheet, as the 
case, may he), or not so reflected therein but used or useftil in the conduct m operation of the 
Company's business, free and clear ol'all Encumbrances, of any kind or cliaracter, except for (i) 
those Encumbr-ances set forth in Section 3.1(i) of the Company Disclosure Schedule, (ii) liens for 
curreni taxes not yet due and payable and (iii) statutory mechanics mid materialmen's liens. The 
assets, properties and interests in properties of the Company are in good operating condition and 
rcpaii in all material respects {ordinary wear and tear excepted). Tie assets, properties and 
inieiests in properties of the Company to be owned, leased or limised by the Surviving 
Corporation &t the Effective Time shall include all assets, properties and interests in properties 
(real, personal and mixed, tangible and intangible.) and all rights, leases, licenses and other 
agreements necessary to enable the Surviving Corporation to carry on the business of the 
Company as presently conducted by the Company or as proposed to be conducted. As used 
herein, the term "Encumbrances" shall mean and include security interests, mortgages, liens, 
pledges, guarantees, charges, easements, reservaiions, relictions, clouds, equities, rights of way, 
options, rights of first refusal and all other encumbrances, whether or not relating to the 
extension of credit or the borrowing of money. 

(j) Real PropertvOwnnd nr l,emed. The Company does not currently own, nor 
has it or any of its predecessors ever owned, any real property. Section 3. 1 (j) of the Company 
Disclosure Schedule contains a list and brief description of (i) all real property leased by the 
Company, together with all. buildings and other structures and material improvemems located on 
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such real property (the "Leased Real Property"), and (ii) with respect tn each lease covering the 
Leased Real Pioperty (collectively, the "'Lenses"), (A) the name of the lessor, (B) any 
requirement of consent of the lessor to assignment (including assipimem by way of merger or 
change of control) and (C) the termination date of the Lease, (D) notice rcquhements with 
respect in lamination, (E) the annual rental thereunder and (F) any renewal or purchase terms 
thereof. The Company is the owner and holder of all the leasehold aiates purported to be 
graweri hy.eadi Lease, and all Leases arc in full force and effect and constitute valid and binding 
oblivions of the Company, The Company has made available to Parent true and complete 
copies of hII leases. Except as set forth in Section HQ) of the Company nisdinoue Schedule, 
all improvements included in the Leased Real Property are in good operating condition and 
repair in all material respects (ordinary wear and tear excepted) and there does nui exist any 
condition which interferes with the economic value or use of such propeny and improvements. 

(k) Intellectual Property. 

(i) The Company owns or has sufficient rights, to all Intellectual Property 
Rights necessary or required for the conduct of its business as the Company currently 
conducts its business and as the Company has disclosed to Parent that it proposes to 
conduct its business (collectively, the "Company Rights* 1 ); 

(ii) The execution, delivery and performance uf i W s Agreement and the 
Related Agreements and the consummation of the Merger ami the consummation of the 
Other transactions contemplated hereby, will nor breach, violate oi conflict with any 
instrument or agreement governing any Company Rights, will not cause the forfeiture or 
termination Or give rise to a right of forfeiture or termination of any Company Right or in 
any way impair the rifiht of the Company or the Surviving Corporation to use, license (or 
sublicense), or dispose of, or to bring any action for the infringement of, any Company 
Right or portion thereof; 

(in) There are no royalties, honoraria, fees or cither payments payable in excess 
of an aggregate of $20,000 by the Company lo miy person by reason of the transfer, 
license or exercise Of the Company Rights, other than sales commissions paid in the 
ordinary course of business; 

(iv) Neither the manufacture, marketing, licensing (or sublicensing), sale* 
transmission, delivery (electronically oi otherwise), or use of any product or service 
which the Company currently or poises (as disclosed by the Company to Parent) to 
license, sell, market, transmit, bn.wdca.st, deliver (electronically or otherwise) or use, or 
which the Company is currently developing, violates any license (or sublicense) or 
agreement of the Company with any third party or infringes any common law or statutory 
rights of any oilier parry, including, without limitation, rights relating to defamation, 
eontniciual lights, Intellectual Property Rights (other than patent infringement which 
shall he to the knowledge of the Company or the Stockholders) and rights of privacy or 
publicity; nor* to the knowledge of the Company, is any third party infringing upon, or 
violating any license (or sublicense), transmission, broadcast, delivery, (electronically or 
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uihenvise) or agreement *ith the Company relating tu, any Company Right; and there is 
no pending or, to the knowledge of the Company, threatened claim or litigation 
contesting the validity, ownership or exercte of any Company Right, nor, to the 
knowledge of the Company, is there any basis for any such claim, nor lias the Company 
received any notice asserting that any Company Right or ihe exercise of any Company 
Right conflicts or will conflict with the rights of any other party : nnr, to the knowledge of 
the Company, is there any basis for any such amnion; 

(v) All current and past officers, employees and consul units of or to the 
Company have executed and delivered to and in favor of the Cnmpany an agreement 
Kgarding the protection of confidential and proprietary information and the assignment to 
the Company of all Intellectual Property Rights arising from the services performed tor 
the Company by such person* (collectively, the Tonfidenrialiiy Agreements", the tomi 
of which is attached to Section 3.l(k)(v) of the Company Disclosure Schedule). The ' 
Company has taken and will continue through ihe Effective Time to take all steps 
necessary, appropriate or desirable to safeguard and maintain the secrecy and 
confidentiality of, and its proprietary rights in, all Company Rights; 

(vi) All works that were created or prepared by consultants, independent 
contractors or other third parties for or on behalf of Cnmpany (including any materials 
and elements created or prepared by such panics in connection therewith) (A) are and 
shall constitute "works made for hire" specially unlerd or commissioned by the 
Company within the meaning of United Stales 1 copyright law, or (B) all right, title and 
interest therein (including any materials and elements created or prepared by such parties 
in connection therewith) have been assigned to die Company; 

(vii) No licenses or rights have lwen granted by the Company, or, to the 
knowledge of the Company, by any employee, consultant, officer, director, agent or 
affiliate of the Company or by any other paity, to distribute the source code of, or to use 
souice code to create Derivative Works, of, any product commercially available from or 
undeT development by the Company for which the Company possesses the source code, 
As used herein, "Derivative Work" shall mean a work that is based upon one or more 
preexisting works, such «s * ie vision, enhancement modification, abridgment, 
condensation, expansion or any other form in which such preexisting works may be 
recast, transformed or adapted, and which, if prepared without authorization of the owner 
of the copyright In such preexisting wort would constitute a copyright infringement. For 
purposes herein, a "Derivative Work" shall also include any compilation that incorporates 
such n pretesting work as well as translations from one type of code to another, 

(viii) No person has any marketing rights to any of the Intellectual Propeny 
Rights of the Company (excluding Third Party Technology); 

(ix) Section 3. 1 (k)(ix) of the Company Disclosure Schedule sets forth, for the 
Intellectual Property Rights owned by the Company, a complex mid accurate list of all 
United States and foreign (a) Patents; (b) Trademarks (including Internet domain 
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registrations and unregistered Trademarks); and (c) Copyrights indicating for each, the 
applicable jurisdiction, registration number (or application nmnler), and daic issued (or 
date filed); 

(x) All registered Trademarks, issued Patents w\ \ entered Copyrights arc 
currently in compliance with all legal requirements (including the timely post-registration 
filing of affidavits of use and incontestability and renewal applications with respect to 
Trademarks, and the payment of filing, examination and maintenance fees and proof of 
working or use with respect to Patents, No Trademark listed in Section 3.1 (k)(ix) to the 
Company Disclosure Schedule has been or is now involved in any opposition or 
cancellation and, to the knowledge of the Company, nn such action is threatened with 
respect to ony of the Trademarks. No Pram Ibid i» Section 3.l(k)(ix) to the Company 
Disclosure Schedule has been or is now involved in any interference, reissue, re- 
examination or opposing proceeding; 

(xi) Section 3.1(kXxi) of the Company Disclosure Schedule sets forth a 
complete and accurate list of all license agreements granting any right to u*c or practice 
any rights under any Intellectual Property Rights, whether the Company is the licensee or 
licensor thereunder and any assignments, consents, forbearances to sue. judgments, 
Orders, settlements or similar obligations relating to any Intellectual Property to wfoch 
the Company is a party or otherwise bound (collectively, the "License Agreements"), 
indicating for each the tiife, [he parties, date executed, whether or not it is exclusive. The 
License Agreements are valid and binding obligations of Company, and there exists no 
event or condition which will result in a violation or breach oti or constitute (with or 
without due notice or lapse of time or both) a default by the Company under any such 
License Agreement; 

(xil) All Trademarks of the Company have been in continuous use by the 
Company. To the knowledge of the Company, there has been no prior use of such 
Trademarks by any third party which would confer upon said third party superior rights in 
such Trademarks; the Company has reasonably policed the Trademarks against third 
part)- infringement; and the registered Trademarks have been continuously used in the 
form appearing in, and in connection with the goods and services listed in, their 
respective registration certificates or identified in their respective pending applications; 
and 

(xiii) As used herein, the term "Intellectual Property Rights" stall mean all 
intellectual property rights worldwide, including, without limitation, trademarks, service 
marks, trade names, service names, URLs and Internet domain names mul applications 
therefor (and all interest therein), designs, slogans and general intangibles of like nature, 
together with all goodwill related to the foregoing (including any registrdiiuns and 
applications for any of the foregoing) (collectively, "Trademarks 11 ); patents (including any 
including any utility models, design patents, divisional*, reissues, continuations, 
continuations-in-part, reexaminations, extensions, renewals and applications for any of 
the foregoing) (collectively, Talents"); copyrights (including any registrations, 
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applications and renewals for any of the foregoing (collectively, "Copyrights 4 ); compuier 
programs Arul other computer software (.including, but not limited to the Software); 
1 . : - v databases; itrduiology. trade secrets and other confidential information, know-how, 

proprietary technulugy, piocessei. formulae, algorithms, models, user interfaces, 
customer lists, inventions, source codes and object codes and methodologies, architecture, 
stnjclure, display screens, layouts, development tools, instructions, templates, marketing 
matcrwk inventions, trade dress, logos and designs and all documentation and media 
consuming, describing or relating to the forcfioing (collectively, "Trade Secrets"). As 
used herein, "Third Patty Technology" means all Intellectual Property Rights owned or 
held by any third party. 

(1) rnmnanv Software. 

(i) Section 3 .l(l)(i) of the Company Disclosure Schedule sets forth a tme and 
compile list and description of all software programs, systems and applications (A) 
designed or developed or under development by employees of the Company or by 
r-oriMiltants on the Company's behalf (the "Owned Software") or (B) licensed by the 
Company from any third parly or constiruting ?, off-the shelf software (the "Licensed 
Software") but excluding those items of "off the shelf software which are Licensed 
Suftwaie but which are not embedded in any product or service offered or presently 
contemplated to be offered by the Company and which have a per copy purchase price of 
less (tan 32,500 per copy, in each case that is manufactured or used by the Company in 
the operation of its business or licensed or sold by the Company to third parties 
(collectively, the "Software" 1 ) and, in the case of Licensed Software, Section 3.1(l)(i) of 

\ . the Company Disclosure Schedule identifies each license agreement with respect thereto; 

(ii) All of the Owned Software we original works of authorship. The 
Company owns all right, title and interest in and to the Owned Software, and all 
copyrights thereto, tree and clear of any Encumbrance and has not sold, assigned, 
licensed, distributed or in any other way disposed of or subjected the Owned Software to 
any Encumbrance, Except as set forth in the license agreements listed in Section 3.1(1X0 
of the Company Disclosure Schedule, none of the Owned Software incorporates, is based 
on or is a derivative work of any third party code that is subject to the letras of a public 
source license or otherwise imposes conditions on the terms and conditions under which 
the Owned Software may be used or distributed; 

(iii) The Licensed Software is validly held and used by the Company and nwy 
be used by the Company pursuant to the applicable license agreement with respcel therciu 
without the consent of or notice to any third part)' and is fiilly and freely ullltzablc by the 
Surviving Corporation or Parent without the consent of or notice tn any third party. All of 
the Company's computer hardware has validly licensed software installed therein and the 
Company's use thereof does not conflict with or violate any such license; 

(iv) The Software Is far from any significant software defect is free from any 
programming, ducumeniaiirin emir m vims ("Bugs") not consistent with commercially 

22 . . 


COLLECTED 


DEC-19-2002 11=49 


AOL TRADEMARKS 


7032651075 


P. 30 




reasonable industry standards acceptable fur such Bugs, operates and runs in a reasonable 
and efficient business manner, conforms to the specifications thereof (consistent with 
commercially reasonable industry standards), and, the applicaiirms can be compiled fttrni 
their associated source code; 

(v) The Company has not altered its data, or any Software or supporting 
software that may in turn damage the integrity of the daw, whether stored in electronic, 
optical or magnetic or other form; and 

(vi) The Company's products, services, hardware. debates, firmware, 
embedded control systems Owned Software and Licensed Sufi ware (including existing 
products Software and technology and Software and technology currently under 
development) used in the operation of the business as presently unulucted and as 
proposed to be conducted have been designed, written and tested to, and will at all times 
(1) record store, process, calculate, manage, manipulate and present calendar ike* falling 
before, on and after (and if applicable, spans of time including) Deeemhcr 31, 1 W9, 
including, without limitation, single-century formulas and multi-century formulas and (if) 
create, calculate, accept, display, swe, accent, compart, sun, manipulate, or process any 
information dependent on or relating to such dates or otherwise provide use of dates or 
date-dependent or date-related data, including, but not limited to, century lecngnhinn, 
day-of-the week recognition, leap years, date values and interacts of date functionalities, 
without loss of accuracy, functionality, data integrity and performance arid will provide 
that all date-related data and user interface functionalities and data fields include the 
indication of century (collectively, "Year 2000 Compliant"). With respect to hardware., 
firmware, embedded control systems and Licensed Software which constitutes "off the 
shelf software and which is not embedded in any product or service offered or presently 
contemplated to be offered by the Company, die representation and warranty contained in 
this Section 3.1(vi) is given to the knowledge of llie Company, which, in this context 
shall mean the actual knowledge of the Company as well as what the Company would 
reasonably be expected to know after undertaking * comprehensive Year 2000 
compliance audit. 

(m) Agreements, Etc. Sectinn V1(m) of the Company Disclosure Schedule sets forth 
a true and complete list of all wrinen or oral contracts, agreements and other instruments not 
made in the ordinary course orbutmes* to which the Company is a party, or made in the ordinary 
course of business nod inferred to !o clauses (i) through (xviii) of this Section 3,l(m), The 
Company is noi h p^rty 10 any agreement, arrangement or understanding, whether written or oral* 
formal or informal, relating to: 

(i) agreements foi die development, modification or enhancement of 
computer software or multimedia products, 

(ii) any material distributorship, dealer, sales, advertising, agency, 
manufacturer's representative, franchise or similar contract or relationship or any other 
contract relating to the payment of a commission or other fee calculated as or by 
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reference to a percentage ofxhe profits or revenues of the Company or of any business 
segment of the Company; 

(iii ) any joint venture, partnership or Other agreement or arrangement for the 
sharing of profits; 

(jv) any collective bargaining contract or other contract whh or commitment rn 
any labor union; 

(v) the future purchase, sale or license of products, material supplies, 
equipment or services requiring payments to or from the Company in an amount in 
excess of SI 0,000 per annum, which agreement, arrangement or understanding is nut 
terminable on 30 days' notice without cost or other liability at or at any time after the 
Effective "l ime, or in which the Company has granted or received manufacturing rights, 
most favored nations pricing provisions or exclusive marketing or other rights relating tn 
any product, group of product*, services, technology, assets or territory; 

(vi) any license (whether as licensor or licensee), or sublicense, royalty : 
permit, or franchise agreement, including, without limitation, any agreement. pursuant 10 
which the Company licenses any Company Rights to any third party (other than ordinary 
course licenses to end-users); 

(vii) the content or delivery of its computer software or multimedia products 
and services (including the transmission or other performance (electronically or 
otherwise)); 

(viii) the employment of any officer, employee, consilium or agent or any uiIict 
type of contract, commitment or understanding with any officer,' employee, coiisulianl or 
agent which (except as otherwise generally provided by applicable Ihw) \$ w\ 
immediately terminable without cost or other liability at or at any linit af^r ik F.flei:ii vc 
Time; 

(ix) profit-sharing., bonus, stock option, stock appreciation right, pension, 
retirement, disability, stock purchase, hospitalization, insurance or siinilai plan oi 
agreement, formal or informal, providing benefits to any current or former director, 
officer, employee, agent or consultant; 

(x) indcnlure, inortgHge, promissory note, loan agreement, guarantee or other 
agreement or commitment for llic bonding of money, for a line of credit or for a leasing 
transaction of a type required to be capitalized in accordance with Statement of Financial 
Accounting Standards No. 13 uf Lhe Financial Accounting Standards Board; 

(xi) any agreement, instrument or other arrangement granting or permitting any 
Encumbrance on any of the properties, assets or rights of the Company; 
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(xii) any lease for real property (whether as lessor or lessee} or any other lease 
or agreement under which ihc Company is lessee of or holds Or Operates any items of 
Tangible personal property owned by any ihird party; 

(xiii) contract ur commit men J far charitable contributions; 

(xiv) contract or cummiiman Fm capital expenditures individually or in the 
aggregate in excessof $20,000; 

(x v) any agieement or contract with a "disqualified individual" (as defined in 
Section ? 800(c) nf the Code), which could result in an "excess parachute payment" (as 
defined in Sccuuu 280G(b)() ) of the Code) being made under Section 280G of the Code 
as a result of the irmuHcliuiis umTemplated hereby; 

(x vi) agreement ur arrangement for the sale of any assets, properties or rights 
having a value in exuess uf $20,000; 

(xvii) .agreement which restricts the Company from engaging in any aspect of its 
business or competing in any line of business in any geographic area: 

(xviii) any agreements with owners or representatives of owners otmusic related 
rights, including without limitation music licensing organizations sueh as RIAA, ASCAP 
andRM];or 

(xviii) any other agreement contract or commitment which is material to the 


For purposes of this Section 3.1{m). the term "material" shall mean and refer to those 
agreements* contracts, instruments or arrangements (as applicable) that involve payments or 
expenditures by or to the Company, or otherwise have an aggregate value, of at least $2U,UUU. 
The Company has furnished to Parent true and complete copies of all such agreements listed in 
Section 3.1(m) of the Company Disclosure Schedule and (x) each such agreement (A) is (he 
legal, valid and binding obligation of the Company and, to the knowledge of the Company, the 
legal, valid and binding obligation of each other party thereto, in each case enforceable in 
accordance with its terms, (B) is in full force and effect and (y) to the knowledge of the 
Company, except as set forth in Section 3 J(m) of the Company Disclosure Schedule, the other 
party or parties thereto is or are not in material default thereunder. 

(n) No Defaults , The Company has in all material respects performed all the 
obligations required to be performed by it to date and is not in default or alleged to be in default 
under (i) its Charter or by-laws or (ii) any material agreement, lease, license, contract, 
commitment, instrument or obligation to which the Company is a party or by which any of its 
properties, assets or rights are or may be bound or affected, and witH respect tr> (i) above, there 
exists no event, condition or occurrence, and wirh respect rn (ii) above, to its knowledge there 
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exists no event, condition or occurrence, which, with or without due notice or lapse of time, or 
both, would constitute such a default or alleged default by it of any of the foregoing. 

(0) Litigation* Etc. Except as set forth in Section 3.1(o) of the Company Disclosure 
Schedule, there ait no (i) actions, suits, claims, investigations or legal or administrative or 
arbitration proceedings (collectively, "Actions") pending, or to its knowledge, threatened against 
the Company nor, to its knowledge. i» there any basis therefor, whether at law or in equity, or 
lwfore or by any Federal, state, municipal, foreign or other governmental court, department, 
commission, board, bureau, agency or instrumentality ("Governmental Authority"), (ii) 
judgments, decrees, injunctions or orders of any Governmental Authority or arbitrator against the 
Company or (iii) disputes with customers or vendors. There are no Actions pending or to its 
knowledge, threatened, nor, to its knowledge, is there any basis therefor, with respect to (A) the 
current employment by, or association with, the Company, or future employment by, or 
association with, Parent or the Surviving Corporation, of any of the present officers or employees 
of or consultants to the Company (collectively, the "Designated Persons") or (B) the use, in 
connection with any business presently conducted or proposed to be conducted by the Company 
of any information, techniques or processes presently utilized or proposed 10 be utilized by the 
Company* Parent, the Surviving Corporation or any of the Designated Persons, that the 
Company, Parent, the Surviving Corporation or any of the Designated Persons are or would be 
prohibited from using as the result of a violation or breach of, or conflict with any agreements or 
arrangements between any Designated Person and any other person, or any legal considerations 
applicable to unfair competition, trade secrets or confidential or proprietary information. The 
Company has delivered to Parent ail material documents and correspondence relating 10 such 
matters referred to in Section 3 J(o) of the Company Disclosure Schedule (including, in the case 
of clause (iii) of the first sentence of this Section 3.1(o), any correspondence evidencing maierial 
customer dissatisfaction with the Company or its products or services). 

(p) Accounts and Notes Receivable. AU the accounts receivable and notes 
receivable owing to the Company as of the date hereof constitute, and as of the Effective Time 
will constitute, valid and enforceable claims arising from bona fide transactions in the ordinary 
course of business, and there are no known or asserted claims, refusals to pay or other rights of 
set-off against any thereof. There is (i) no account debtor or note debtor delinquent in lis 
payment by more Than 30 days, (il) no account debtor or note debtor that has refused (or, to the 
knowledge of the Company, threatened to refuse) to pay its obligations for any reason, (iii) to the 
knowledge of the Company, no account debtor or note debtor Thar is insolvent or bankrupt and 
(iv) no account receivable or note receivable which is pledged ro any third party by the 
Company. Except to the extern of a reserve which the Company has established specifically for 
doubtful accounts receivable and notes receivable (which reserve is sri forth on die Company 
Year-End Balance Sheet and Company Interim Balance Sheet, is rtrooiuhle imdei the 
circumstances and is consistent with past practice), cadi mxuuul receivable of the Company 
existing on the Closing Date shall be paid in full by not later than the sixlielh (GO" 1 ) tlay h(W ihr 
date each such respective account receivable was created nnd hII ofiht: nnles receivable shall I* 
paid in acconlance with ibe icmii thereof, in each case assuming commercially reasonable 
collection practices. 
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(q) Accounts and Notes Payable , Except as set forth Id Section 3 l(q) of the 
Company Disclosure Schedule, all accounts payable and notes payable by the Company tu third 
parties as of the dote hereof arose, and as of the Closing will have arisen, in the ordinary course 
of business, and, except as set forth in Section 3.1<q) of the Company Disclosure Schedule, there 
is no such account payable or note payable delinquent in its payment, except those contested in 
good faith and already disclosed in Section 3.1(q) of the Company Disclosure Schedule, 

(r) Complian ce: Go vernmental Authorizations and Consents , 

(i) The Company has complied and is presently in compliance in all material 
respects with all Federal, state, local or foreign laws, ordinances, regulations and orders 
applicable to it or its business ( including without limitation, laws, ordinances, 
regulations and orders applicable to labor, employment and employment practices, terms 
and condiuons of employment and wages and hours). The Company has all Federal, 
state, local and foreign governmental licenses, consents, approvals, authorizations, 
permits, orders, decrees and other compliance agreements necessary in the conduct of its 
business as presently conducted or as proposed to be conducted, such licenses, consents, 
approvals, authorizations, permits, orders, decrees and other compliance agreements are 
in fall force and effect, no violations are or have been recorded in respect of any Thereof 
and no proceeding is pending Or, to the knowledge of the Company, threatened to revoke 
or limit any thereof. Section 3 J(r) of the Company Disclosure Schedule contains a true 
and complete list of all such governmental licenses, authorizations, consent*, appaivals, 
permits, orders, decrees and other compliance agreements under whiit the Company is 
operating or bound, the Company is not in default or alleged to be in dcfoull un<W <my 
thereof and the Company has ftaoiihed to Parent true and complete copies ihercuf None 
of such licenses, consent*, approvals, authorizations, permits, orders, dewves xwl oilier 
compliance agreements shall be affected in any materia] respect by Ihe Merger or ihe 
transactions contemplated hereby. 

(ii) The Company is the "ultimate parent entity" of the "acquired person" (as 
such terms are defined in 16 C.F.R. Section SOI I and 802.2, respectively) in connexion 
with the transactions contemplated by this Agreement, the Agreement of Merger and the 
Related Agreements, and the "annual net salt* 11 and "total assets,* in each case 
determined in accordance with 16 C.F R 801.1 1 of such "acquired person," ait in each 
case, less than 510,000,000. Accordingly., no filing by the Company with the Federal 
Trade Commission and the Department of Justice under the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, as amended, S* icquiitd in connection with this Agreement or 
ihe Merger. 

(s) Environmental Matters . The Company currently is and at all times has been in 
material compliance with all Federal, suite and local laws, ordinances, regulations and order? 
relaxing to the protection of the environment applicable to its piopertics, facilities or operations. 
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(i) The Company employs a toxal of 61 employees as of the date hereof. 
Section 3.1(t) oftiw Company Disclosure Schedule idcniifies fill employees and 
consultants employed or engaged by the Company and any of its snlisiiliaiies and sets 
torch each such individual's rate of pay or annual compensation Job tide and dale of line, 
including all active employees and those absent from work due to illness, disability ur 
otherwise and expected to return to active rarus. Exwpr a* set forth on Section j.l(t) of 
the of the Company Disclosure Schedule, there are no employment, consulting, severance 
pay, continuation pay, termination or indemnification agreement nr other similar 
agreements of any nature (whether in writing or not) between the Company nr any 
subsidiary and any current or former shareholder, officer, director, employee, or any 
consultant. No such employment agreement disclosed on Section VI (t) of die Company 
Disclosure Schedule will, as a direct or indirect result of the transaction contemplated 
herein either require any payment by the Company or any auhsidiary or any consent or 
waiver from any shareholder, officer, director, employee 01 consultant; or result in any 
change in the nature of any rights or any shareholder, officer, director, employee or 
consultant, including, but not limited in, any aLixleiated payments, deemed satisfaction 
of goals or conditions, new or increased benefits or additional or decelerated vesting. 
Excepi as required under Code Section 41 1(d)(3), no individual will accrue or receive 
additional benefits, semi* orarueleiated rights to payments under any Employee Plan 
(as defined in Section 3.1(u)), including the right to receive any parachute payment as 
defined in Section 280O of the Cotk or become entided to severance, termination 
allowance nr similar paymenLs us a result of the transaction contemplated herein that * 
could result in the payment or any such benefits or payments. Except as set forth in 
Section 3.l(t) of the Company Disclosure Schedule. (A) the Company is not delinquent in 
paymrnis to any of its employees for any wages, salaries, commissions, bonuses or other 
diret:( compensation for any services performed by them to date or amounts required to be 
reimburse! to Midi employees, (B) upon termination of the employment of any such 
employees, neither the Company, any subsidiary, Parent Acquisition Sub nor the 
Surviving Corporation will by reason of anything done prior to the Closing be liable to 
any of such employees for so-called "severance pay" or any other payments, (C) there is 
no unfair labor practice complaint against the Company pending before the National 
Labor Relations Board or any comparable Governmental Authority, and none of the 
Company's or any subsidiary's employment policies or practices is currently being 
audited or investigated by any federal, state or local government agency, (D) there is no 
labor strike, dispute, claim, charge, lawsuit proceeding, labor slowdown or stoppage 
pending or threatened against or involving the Company, or any subsidiary. (E) no labor 
union has token any action with respect to organizing the employees of the Company, or 
any subsidiary, (F) neither any grievance nor any arbitration proceeding arising out of or 
under collective bargaining agreements is pending and no claim therefor has been 
asserted against the Company, or any subsidiary, and (G) no employee has informed any 
officer of the Company that such employee will terminate hie or her employment or 
engagement with the Company, any subsidiary, or the Surviving Corporation and the 
Company has no reason to believe that the Key Employees thai accept employment with 
the Surviving Corporation will not remain employees of the Surviving Corporation for at 
least 1 80 days after the Closing. To die Cftnijiaiiy's knowledge, neither the Company nor 
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any employee of die Company or any subsidiary is in violation of any term of any 
employment contract, patent disdoMur agreement or any other contact or agreement 
relating 10 the relationship of such rniphiyee with the Company (or any subsidiary) or 
: ' any other party because; of the namrr of ik business conducted or proposed to be 

conducted by the Company (or any subsidiay) or the execution and delivery of the 
Confidentiality Agreement hy such employee. All individuals who are independent 
contractors are reasonably classified ax nut employees or common law employees for tax, 
benefits, wage, labor or any other leg^l purposes. 

(ii) The Company or any subsidiary b*s entered into Confidentiality 
Agreements with all current and former officers, euijiloyecs and consultants of the 
Company or any subsidiary with access tu or knowledge of Company Rights in the forms 
attached to Schedule VI (tj nf the Company Disclosure Schedule. 

(U) Employee Benefit Plans an J Contracts. 

(i) Section 3. 1 (u) of the Company Disclosure Schedule identifies all 
"employ** henefit plans" as defined in Section 3(3) of the Employee Retirement Income 
Security Ad of 1974, as amended ("ERISA"), and all bonus, phantom stock, stock 
appreciation rights, incentive, deferred compensation, retirement or supplemental 
retirement, severance, golden parachute, vacation, cafeteria, dependent care, medical care, 
employee a^isuujuc piogiam, education or tuition assistance programs* insurance and 
cither similar Lunipeiisatioiu fx Inge or employee benefit plans, programs or arrangements, 
and any current or former employment or executive compensation or severance 
' . ■ ■ agreements, written or otherwise, for the benefit of, or relating to, any present or former 

Employee of the Company, any subsidiary of the Company, or any trade or business 
(whether or not incorporated) which is a member of a controlled group or which is under 
common control with the Company within the meaning of Section 414 of the Code and 
the regulations promulgated thereunder {an "ERISA Affiliate") and all other written or 
formal plans or agreements involving direct or indirect compensation (including any 
employment agreements entered into between the Company and any Employee, but 
excluding workers' compensation, unemployment compensation, other government, 
mandated programs and the Company's salary and wage arrangements) currently or 
previously maintained, contributed to or entered into by the Company, any subsidiary of 
the Company or any ERISA Affiliate thereof for the benefit of any Employee or former 
Employee under which the Company, any subsidiary of the Company or any ERISA 
Affiliate thereof has any present or future obligation or liability (the "Employee Plans"), 
whether or not such plan or arrangement has been terminated. The Company has 
provided to Parent true and complete copies of all Employee Plans (and, if applicable, 
related trust agreements) and all amendments thereto and written interpretations thereof, 
and (where applicable) (A) all summary plan descriptions, summaries of material 
modifications, and corporate resolutions related to such plans (B) the three most recent 
determination letters received from the IRS, (C) the three must tw*"i F»rm 5500 Annual 
Reports, with all attachments, (D) the most racnl audited financial statement and 
actuarial valuation, and (E) nil rdntwl Hgrmiients, insurance contracts and other 
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agreements which implement each such Employee Plan, Any Employee Plan ihat 
individually or collectively would constitute an "employee pension benefit plan", as 
defined in Section 3(2) of ERISA, but which are not Multiemployer Plans (collectively, 
the 'Tension Plans"), arc identified as such in the Company Disclosure Schedule. For 
purposes of Section 3.1(u), "Employee" means any common law employee, consultant or 
director of the Company; 

(ii) Each Employee Plan that is intended to be qualified under Section 401(a) 
of the Code is so qualified and each trust forming a part thereof is exempt from tax 
pursuant to Section 501(a) of the Code and nothing has occurred which may reasonably 

be expected to cause the failure of such qualification or exemption. Each Employee Plan . 
has received or is the subject of a favorable determination letter from the IRS with respect 
to its qualified status, or the time for making application for a determination letter and 
remedial amendments with respect to such Employee Plan under Code Secrinn 401 (h) has 
not expired. There has been no material 'prohibited transaction," as Midi term is defined 
in Section 406 of ERISA and Section 4975 of the Code, with rrspa:i to any Fmjiloyee 
Plan; there ore no claims pending (other than routine claims for benefits) ur threatened 
against any Employee Plan or against the assets of fmy Employee Plan : nor are there any 
current or threatened liens on the assets of such plans; all Employee Plans conform lu, 
and in their operation and administration are in all material it^peets in compliance with 
the requirements prescribed by any and all statutes (including KRIS A and the Code), 
orders, or governmental rules and regulations curraitly in effect with respect thereto 
(including all applicable requirements for notification, reporting and disclosure to 
participants of the Department of Labor ("HOI,"), Internal Revenue Service ("IRS") or 
Secretary of the Treasury), and the Company and each of its ERISA Affiliates have 
performed all material obligations required tu lie performed by them under, are not in 
default under or violation of, and have no knowMge of any default or violation by any 
other party id, any of the Employee Plans; all contributions required to be made to any 
Employee Plan pnrsuam in Section 41 2 oC the Code, the terms of the Employee Plan or 
any collective bargaining agreement, have been made on or before their due dates and a 
rewsouHlile amount lias been accrued for contributions to each Employee Plan for the 
uirrrni plan years; the transaction contemplated herein will not directly or indirectly 
result in an increase of benefits, acceleration of vesting or acceleration of tuning for 
payment of any benefit to any participant or beneficiary (except to the extent required 
under Code Section 41 1 (d)(3)); neither the Company nor its ERISA Affiliates sponsor or 
- maintain nor ever have sponsored or maintained on Employee Plan which includes a cash 
or deferred arrangement under Code section 4(Jl( k); each Employee Plan, if any. which is 
maintained outside of the United States has been operated in all material respects in 
conformance with the applicable statutes or governmental regulations and rulings relating to 
such plans in the jurisdiction* in which such Employee Plan is present or operates and, to 
the extent relevant, the United States. 

(iii) No Employee Plan constitutes or since the enactment of ERISA has 
constituted (A) a "multiemployer plan", as defined in Section 3(37) of ERISA (h 
"Multiemployer Plan") (B) a plan covered under Title IV of ERISA, or (C) a "multiple 
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employer plan," as defined in Section 41 3(c) of the Code. The Company has never 
incurred any material liability wider Tiile TV of ERISA arising in connection with the 
termination of any Pension Plan or the complete or partial withdrawal from any 
Multiemployer Plan. 

(iv) Each Employee Plan wbidi is a 'group health plan" (as defined in Section 
5000 of the Code) has been maintained in material compliance with Section 4980B of the 
Code and Tide L Subtitle B, Part 6 of ERISA ("CORR A Coverage"), and no tax payable 
on account of Section 4980B of the Code has* been or i& expected to be incurred with 
respect to any rnnenr or former Employees of the Cumpauy. Each Employee Plan which 
is a group health plan has been maintained in compliance with Cliapter 100, Subtitle K of 
xhe Code and Seiiiims 701 rim-nigh 707 of ERISA, Tide XXII of the Public Health 
Service Aci and ike provisions of the Social Security Act, to the extent such requirements 
are applicable. Eadi Employee Plan that is subject to Section 1862(b) (1) of the Social 
Security Ail \m bt*n updated in compliance with the secondary payor requirements of 
Section I S62(bXl> of such Act, 

(v) All contributions due and payable on or before the Closing Date in respect 
of any Employee Plan have been made in full and proper form, or adequate accruals in 
aaurdance with generally accepted accounting principles have been provided for in the 
Company Financial Statements for all other contributions or amounts in respect of the 
Employee Plans for periods ending on the Closing Date. 

(vi) No Employee Plan currendy or previously maintained by the Company, 
any of its subsidiaries or its ERISA Affiliates provides any post-termination health care 
cr life insurance benefits (other than COBRA coverage), and neither the Company, any of 
its subsidiaries, nor its ERISA Affiliates has any obligations (whether written or real) to 
provide any post-termination benefits in the future (except for COBRA Coverage). 

(vii) The consummation of the transactions contemplated by this Agreement 
will not (A) entitle any individual to severance or separation pay, or (B) except as set 
forth in the Section 3.1(u)(vii) of the Company Disclosure Schedule*. accelerate the time 
of payment or vesting, or increase the amount, of compensation due to any individual. 

(vtii) With respect to each Employee Plan, (A) the Company or any of its 
subsidiaries has expressly reserved in itself the right to amend, modify or terminate any 
such Employee Flan, or any portion of it, and has made no representations (overtly or in 
writing) which would conflict with or contradict such reservation of right; and (B) the 
Company or any of its subsidiaries has satisfied any bond coverage requirement of 
ERISA. 

( v ) Cortain Agreements . Neither the execution and delivery of this Agreement nor 
the consummation of the transactions contemplated hereby will (I) result In any payment 
(including, without limitation, severance, unemployment compensation, golden parachute, bonus 
or Mihentffc) breaming due lo nny director or t?mpli>>ee of die Company from the Company, 
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under any Employee Plan, Benefit Arrangement nr otherwise, (it) with respect to any Current or 
former director, officer or Key Employee ofthr Cnmpany, materially increase any benefits 
otherwise payable under any Employee Plan or thr Benefit Arrangement or (iii) result in the 
acceleration of the xime of payment or vesting of any such benefits. 

(w) Insurance . Section 3 . 1 (w) of the Company Disclosure Schedule contains a list of 
all policies of liability, theft, fidelity, fire, prorta liability, enois and omissions* workmen's 
compensation, indemnification of directors and offer * and other similar forms of insurance held 
by the Company (specifying the insurer, the amounl uf coverage, the type of insurance, the 
policy number and any pending claims thereunder) and « history of all claims made by the 
Company thereunder and the starus thereof. All siu.h julicta of insurance are in full force and 
effect and all premiums with respect thereto tire nirrently paid and, to the knowledge of the 
Company, no basis exists fnr Termination uf any tluaeof on the part of the insurer, The Company 
has not. since its innepiinn, been denial ur liad revoked or rescinded any policy of insurance. 

(x) Bank Accounts: Powers of Attorney . Section 3.1(x) of the Company Disclosure 
Schedule sets forth w True and complete list of (i) all bank accounts and safe deposit boxes of the 
Company and all pcrvu* wlw are signatories thereunder or who have access thereto and (ii) the * 
names of all pereuji* firms, awiciations, corporations or business organizations holding general 
or special power* of attorney from the Company and a summary of the terms thereof. 

(y) Bmkui* The Company has not, nor have any of its officers, directors, 
securityholders in employees, employed any broker or finder or incurred any liability for any 
brokerage fees, commissions or finders 1 fees in connection with the transactions contemplated 
hereby. 

(7) Related Trtnaattinwa. No cuncnt or former director, officer or securityholder of 
the Company that is an affiliate of the Company or any associate (as defined in the rules 
promulgated under the Exchange Act) thereof is now, or has been since the inception of the 
Company, a party to any transaction with the Company (including, but not limited to, any 
contract agreement or other arrangement providing for the furnishing of services by, or rental of 
real or personal property from, or borrowing money from, or otherwise requiring payments to, 
any such director, offioer or affiliated stockholder of the Company or associate thereof), or the 
direct or indirect owner of an interest in any corporation, firm, association or business 
organization which is 0 present or potential competitor, supplier or customer of the Company 
(other than non-affiliated holdings in publicly-held companies), nor does any such person receive 
income from any source other than the Company which relates to the business of, or should 
properly accrue to, the Company. 

(aa) Customer*. The Company generally has a good, ongoing relationship with its 
customers, and none of its customers has reduced, or expressed any intention of reducing, the 
dollar amount of its business with the Company or terminated, or expressed to the Company any 
intention of terminating, its business relationship with the Company. 
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(bb) Miaul cBuoM. The minute books of the Company provided to Parent for review 
contain a complete summary uf all inreriugs of and actions by directors and stockholders of the 
Company from the time of its incwpunuiAii rn the date of such review and reflect all actions 
referred to in such minutes accurately in all material respects. 

(cc) Biminrjw fimrrtlh' . There have been no events or transactions, or information 
which has come lo ihe aueniiun of the Company or any officer, director or Key Employee thereof 
not generally known lo the public Qihi could icasnnahly be expected to have a Company Material 
Adverse Effect, and the Company is noi obligated under any contract or agreement or subject to 
any Charter or other corporate rcstricuuD which could have a Company Material Adverse Effect. 

(fjil) Board Approval. The Board of Directors of the Company has unanimously 0) 
approved ibis Agreement, the Mei|er and each of the Related Agreements to which the Company 
is h jrtiiy and the transactions contemplated hereby and thereby, (ii) determined that the Merger 
is in the he.* interests of the stockholders of the Company and is on terms that are fair to such 
stockholders of the Company and (iii) recommended that the stockholders of the Company 
approve the Merger in accordance with the Agreement of Merger and the California Statute. 

(cc) Vote Required * The affirmative vote of at least (1) a majority of the outstanding 
shares of Company Stock, voting separately, (ii) a majority of the outstanding shares of the 
Scries A Preferred Stock and Senes H Preferred Stock, voting together as a single class, (iii) a 
majority of the outstanding shares of the Series C Preferred Stock, voting separately, (iii) a 
majority of the outstanding shares of the Series D Preferred Stock, voting separately, and (v) a 
majority of the outstanding shares of Series A Preferred Stock, Series B Preferred Stock, Series 
C Preferred Stock and Series D Preferred Stock, voting together as a single class, approving this 
Agreement, the Merger and the Agreement of Merger are the only votes of the holders of any 
class or series of the Company's capital stock necessary to approve this Agreement, the Merger 
and the Agreement of Merger and the transactions contemplated hereby and thereby. 

(ff) Information Sup plied, None of the information supplied or to be supplied by the 
Company for inclusion or incorporation by reference in the Stockholders 1 Materials will, at the 
dates mailed to the stockholders and at the Effective Time of the Stockholder Action, contain any 
untrue statement of a material fact or omit 10 state any material Ikl reirniied to Ik staid therein 
or necessary to make the statements therein, in lighL of the cin;unisi*tK:e$ mirier which iliey are 
made, not misleading, The Stockholder Materials will comply as Lu fimn in all material 
respects with the provisions of all applicable laws, rules and regulations uf all Governmental 
Authorities. 

(f&) Pooling: Tan Marten. 

(i) The Company intends that the Merger be accounted for under the "pooling 
of interests" method under the requirements of Opinion No. 16 (Business Combinations) 
of the Accounting Principles Board of the American Institute of Certified Public 
Accountants, the Financial Accounting Standards Board, and the rules and regulations of 
the SEC. 
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(ii) To the knowledge of the Company, neither the Company 1 iui any uTils 
Affiliates has taken or agreed to take any action, failed to take any action or is aware of 
any fact or circumstance that would prevent (a) the Merger from being ireated for 
financial accounting purposes as a "pooling of interests" inaceordawr wiili fiAAP and 
regulations and interpretations Of die SEC or (b) the Merger from uunsliimiug a 
reorganization within the meaning of Section 36S(a) of the Code. 

(tii) The Company has received a letter from PricewaterhouseCoopers LIP, 
dated as of the date hereof and addressed to the Company, a copy of which hps been 
delivered to the Parent in which PricewaterhouseCoopers LLP concurs wiih the 
Company managements conclusion chat as of the date hereof, no conditions exist rtbial 
to the Company that would preclude Parent from accounting for the Merger as a "pooling 
of interests", and such letter has not been wirhrirawn or modified in any rnalerial respect. 

(iv) Section 3.1(gg) of the Company Disclosure Schedule contains a true and 
complete list of all Persons who. lo the luiowledge of the Company, may be deemed to be 
Affiliates (as defined in Section 4. 1(a) hereof) of the Company, including all directors 
and executive officers of the Company. 

(hh) Disclosure Neither Section 1.1 of this Agreement (including the Company 
Disclosure Schedule) nor any duainmm, wiitten information, statement financial statement, " 
certificate or exhibit furnished or to be furnished to Parent or Acquisition Sub by or on behalf of 
the Company pursuant hatiu, tonlain* or will contain any untrue statement of a material fact or 
omits or will omit to stale h material fad ntsce&saiy in order to make the statements or facts 
contained herein and therein nut misleading in light of the circumstances under which they were 
made. 

3.2 Several Represtntations and Warranties of the Stockholders. Each of the 
Stockholders, severally (and not jointly) represents and warrants to Parent, Acquisition Sub and 
the Company with respect to himself or itself as follows: 

(a) Title: Absence of Certain Agreements . Such Stockholder is the lawfiil and 
record and beneficial owner of, and has good and marketable title to the shores of Company 
Stock set forth opposite the name of such Stockholder in Schedule I of the Company Disclosure 
Schedule, with the Ml power and authority to vote such Company Stock and transfer and 
otherwise dispose of such Company Stock, and any and all rights and benefits incident to the 
ownership thereof free and clear of all Encumbrances, and there ore no agreements or 
understandings between such Stockholder and the Company and/or any other Stockholder or any 
other person with respect to the voting, sale or other disposition of Company Stock or any other 
matter relating to Company Stock, except for the Shareholder Agreements, 

(b) Organization, Good Standing and Power . In the case of any Stockholder that is 
not a natural person, such Stockholder is duly organized or formed and validly existing under the 
laws of the jurisdiction of hs incorporation or formflrion and has the corporate or other 
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organizational power and authority under Such laws to enter into this Agreement, to perform its 
obligations hereunder and to consummate the transactions contemplated hereby. 

(c) Authority . General. Such Stockholder has lull and absolute power and 
Mutlifiiity to enter into this Agreement and, if applicable, each Related Agreement being executed 
Hitil ilelivered by such Stockholder simultaneously herewith and this Agreement and each Related 
Agreement to which such Stockholder is a party, and has, in the case of a Stockholder that is not 
d natural peison. been duly authorized by all requisite action on the port of such Stockholder; and 
this Agreement and each Related Agreement to which such Stockholder is a party has been duly 
executed and delivered by such Stockholder, and is the valid and binding obligation of such 
Stockholder, enforceable against such Stockholder in accordance with its terms. Neither the 
execution, delivery and performance of this Agreement and each Related Agreement to which 
such Stockholder is a party, nor the consummation of the transactions contemplated hereby or 
thereby nor compliance by such Stockholder with any of the provisions hereof or thereof will (i) 
(A) conflici with, (B) result in any violations of, (C) cause a default under (with or without due 
notice, lapse of time or both), (U) give rise to any right of termination, amendment, cancellation 
or acceleration of any obligation contained in or the loss of any material benefit under or (E) ' 
result in the creation of any Encumbrance upon or against any assets, rights or property of the 
Company (or against any Company Stock, Parent capital stock or common stock of the Surviving 
Corporation), under any term, condition or provision of (x) any agreement or instrument to which 
such Stockholder is a party, or by which 6uch Stockholder or any of his or its properties, assets or 
rights may be bound, (y) any law, statute, rule, regulation, order, writ, injunction, decree, permit, 
concession, license or franchise of any Governmental Authority applicable to such Stockholder 
or any of his or its properties, assets or rights or (z) in the case of any Stockholder that is not a 
natural person, such Stockholder's Charter or by-laws, as amended through the date hereof, 
which conflict, breach, default or violation or other event would prevent the consummation of the 
transactions contemplated by this Agreement, the Agreement of Merger or any Related 
Agreement to which such Stockholder is a party. Except as set fbnh in Section 3.2(c) of the 
Company Disclosure Schedule (which, if so disclosed shall have been effectively made or 
obtained (as the case may be) on or prior to the Closing, unless otherwise waived by Parent) no 
permit authorization, consent or approval of or by, or any notification of or filing whit any 
Governmental Authority or other person is required in connection with the execution, delivery 
and performance by such Stockholder of this Agreement, each Relied Agreement tn which such 
Stockholder is a party or the consummation by such Stockholder yf the iransactinns 
contemplated hereby or thereby. 

(d) Investment Representations 

(i) Such Stockholder: 

(A) is acquiring the Merger Shares beuig issued to such Stockholder 
for investment and for such .Stockholder's own account and not as a nominee or agent for 
any other person and with no present intention of distributing or reselling such shares or 
any part thereof in any transactions that would be in violation of the Securities Act or any 
state securities or "blue-sky" laws; 
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(B) understands (1) that the Merger Shares to he issued 10 him or it 

■■ :"; have not been registered for sale under the Securities Act or any state .securities or "blue- 

sly" laws in reliance upon exemptions therefrom, which exempLiuus depend upon, among 
other things, the bona fide nature of the investment iment nf such Siuclkuldei a* 
expressed herein, (2) thai such Merger Shares must be kid indefinitely and not sold until 
such shares are registered under the Securities Act anil any applicable state securities or' 
"blue-sky" laws, unless an exemption from such registration is available. (3) that, except 
as provided in the Registration Rights Agreement, Parent is nuclei no obligation id so 
register such Merger Shares and (4) thai the certificates evidencing such Merger Shares 
will be imprinted with a legend in the form set fhnh in Section 7.2(b) that prohibits the 
transfer of such shares, except m provided iu Section 7.2; 

(C) has been furnished with, and has read and reviewed, the Parent 

SEC Documents; 

(D) has had an opportunity to ask questions of and has received 
sal isftcim y answers from the officers of Parent or persons acting on Parent's behalf 
nmceniiiig Parent and the terms and conditions of an investment in Porent Common 
Stock; 

(E) is aware of Parent's business affairs and financial condition and has 
acquired sufficient information about Parent to reach on informed and knowledgeable 

: • decision to acquire the Merger Shares to be issued to him or it; 

f.. : .V,.. 

(F) can afford to suffer a complete loss of his or its investment in such 

Merger Shares; 

(G) is familiar with the provisions of Rule H4 promulgated under the 
Securities Act which, in substance, permits limited public resale of "restricted securities" 
acquired, directly or indirectly, from the issuer thereof, in a non-public offering subject to 
the satisfaction of certain circumstances which require among other things: (1) the 
availability of certain public information about the issuer, (2) the resale occurring nor less 
than one year after the party has purchased, and made full payment for T within the 
meaning of Rule 144, the securities to be sold; and, in the case of an affiliate, or of a nun- 
affiliate who has held the securities less than two yean, the amount of securities being 
sold during any three month period not exceeding the specified limitations stated therein, 
if applicable and (3) the sale being made Through a broker in an unsolicited "broker's 
transaction" or in transactions directly with » marked maker (as said term is defined under 
the Exchange Act); 

(H) understands thai in ihr evem all nf the applicable requirements of 
Rule 144 are not satisfied, registration undei the Securities Act* compliance with 
Regulation A, or some otliei legisuation exemption will be required; and that, 
notwithstanding the fact that Rule 144 is not exclusive, the staff of the SEC has expressed 
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its opinion that persons proposing to sell privaie placement securities other than in a 
registered offering and otherwise than pursuant to Rule 144 will have a substantial burden 
of proof in establishing that an exemption from registration is available for such offers or 
sales, and that such persons and their respective brokers who participate in such 
transactions do so at their own risk; 

(I) has either alone or, in the case of those Stockholders identified in 
Section 3.2 (d) of the Company Disclosure Schedule, together with such Stockholder's 
"Purchaser Representative" (as such term is defined in Rule 501(h), as promulgated under 
the Securities Act) as to each such Purchaser, a "Purchaser Representative"), fcuch 
knowledge and experience in financial and business matters that he or it is capable of 
evaluating the merits and risks of acquiring and holding shares of Parent Common Stock; 
and 

(ii) Such Stockholder is an "accredited investor" wiihin the meaning of Rule 
501(a) under the Securities Act. If such Stockholder is identified in Section 3.2 (d) of the 
Company Disclosure Schedule, such Stockholder is being advised by a Purchaser 
Representative in connection with the transactions contemplated hereby. 

(e) Brokers , No Stockholder has, nor have any of Their officers, directors, 
securityholders or employees (if any), employed any broker or finder or inclined any liability for 
any brokerage fees, commissions or finders 1 fees in connccliuu wiili dm irau.«wiious 
contemplated hereby. 

(f) Accuracy of Representations and Warranties of ihe Company, To lb 
knowledge of such Stockholder, the represemations and warranties of ihc Company set funh in 
Section 3.1 , as modified by the Company Disclosure Schedule, arc true, ciimxl and complete in 
all material respects and the Comptmy is not in breach nr violation thereof. 

(g) flKpmicnialifin liv l.ry*\ Cmimttl Sucli Stockholder has been advised by legal 
vumjwl in ituiirteerJiun with the negotiation, execution and delivery of this Agreement, the 
AgrecmenT of Merger and the Related Agreements and the performance of the transactions 
contemplated hereby an thereby. 

33 Several Representations and Warranties of the Founders. Each of the 
Founders (as defined below) severally (and not jointly) represents and warrants to Parcnt, 
Acquisition Sub and the Company, with respect to himself as followg: 

W Accuracy of Representations and Warranties of the Company . Such Founder 
has carefully read and reviewed this Agreement and the Schedules and Exhibits hereto. To the 
knowledge of such Founder, all representations and warranties of the Company set forth in 
Section 3. 1 , as modified by the Company Disclosure Schedule, hereof arc true, correct and 
complete in all material respects and the Company ts not in breach or violation thereof. 
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(b) Employment of Eonndcn . Neither the (i) cutrent employment hy, or association 
with, the Company, or ftiture employment by, or association with. Parent or the Surviving 
Corporation of such Founder, or (ii) use, in connection with any business of die lype presently 
conducted or proposed to be conducted by the Company, of any information or techniques 
presently utilized or proposed to be utilized by the Company or snr.h Founders, violates, conflicts 
with, breaches or is prohibited under, or would violate, conflict with, breach or be prohibited 
under, any agreements or arrangements between such Founder and any other person, or any legal 
considerations applicable to unfair competition, trade Secrets or confidential or proprietary 
information. 

3,4 Representations and Warranties of Parent and Acgiimtlnn Snh , Parent, and 
Acquisition Sub represent and warrant lo ihe Cnnipany hx follows: 

(a) OryHnix«liiin: Omul Standing: Qualification and Power , Each of Parent and 
Acquisition Sub (i) is a corporation duly or garbed, validly existing and in good standing under 
the laws of the State uf Delaware, (ii) has all requisite corporate power and authority to own> 
lease and operate its properties and assets and to carry on its business as now being conducted, to 
enter into this Agreement, the Agreement of Merger and each of the Related Agreements to 
which it is a party, to perform its obligations hereunder and thereunder and to consummate the 
transactions contemplated hereby and thereby and (iii) is duly qualified and in good standing to 
do business in the Commonwealth of Virginia and in all other jurisdictions where the failure to 
be so qualified and in good standing would have a material adverse effect on Parent or its 
business, properties, condition (financial or otherwise), assets, Liabilities, operations, results of 
operations, prospects or affairs. Parent has delivered to the Company true and complete copies 
of the Charter and by-laws of each of Parent and Acquisition Sub, 

(b) Capital Stock, Parcnfs Quarterly Report on Form 10-Q filed with the SEC with 
. respect to the fiscal quarter ended March 31,1 W) (the ''Form 1 0-Q"), sets forth a true and 
complete description of the authorized and outstanding shares of capital stock of Parent as of 
such date. Parent has duly authorized and reserved for issuance the Merger Shores, and, when 
issued in accordance with the terms of Article 11, the Merger Shares will be validly issued, fully 
paid and nonassessable and free of preemptive rights (other than any Parent Rights which may be 
issued). There exist a sufficient number of authorized but unissued shares of Parent Common 
Stock to allow for the exercise in full of the Assumed Options, and such shares shall be reserved 
by Parent for issuance on the exercise of the Assumed Options. Parent owns all the outstanding 
shares of capita] stock of Acquisition Sub, and all of such shares are validly issued, My paid 
and nonassessable and not subject to preemptive rights. 

(c) Authority. Hie execution, delivery and performance by Parent of this Agreement 
and each of the Related Agreements to which it is a party and the execution, delivery and 
performance uf this Agreement and the Agreement of Merger by Acquisition Sub and the 
consummation of the transactions contemplated hereby and thereby have been duly authorized by 
all necessary corporate action on the part uf Parent and Acquisition Sub, respectively. This 
Agreement and each of the Related Agreements to which Parent is a party and which have been 
delivered herewith arc valid and binding obligations of Parent, enforceable against Parent in 
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accordance with their respective terms; and this Agreement and the Agreement of Merger are the 
valid and binding obligations of Acquisition Sub, enforceable against Acquisition Sub in 
Hi:tfn dancG with their respective terms. Neither the execution, delivery and performance by 
Pareiu nf this Agreement and the Related Agreements lo which Parent is a party, the execution 
delivery and performance of this Agreement and the Agreement of Merger by Acquisition Sub, 
nur ihe consummat'inn of the transactions contemplated hereby or thereby* will in any material 
respect (A) conflict with, (B) result in any material violations of. (C) cause a materia] default 
under (with ur without due notice, lapse of time or both). (D) give rise to any material right of 
termination, amemlmem, canudlauon 01 acceleration of any obligation contained in or the loss of 
any material benefit under, (E) result in the cieation of any material Encumbrance on or against 
any assets, rights or property of Parent or Acquisition Sub, as the case may be, under any term, 
condition or provision of (x) any material instrument or agreement to which Parent or 
Acquisition Sub is a party, or by which Parent or Acquisition Sub or any of their respective 
properties, assets or rights may be bound, (y) any material law, statute, rule, regulation, order, 
writ, injunction, decree, permit, concession, license or franchise of any Governmental Authority 
applicable to Parent or Acquisition Sub or any of their respective properties, assets or rights or 
(z) Parent's or Acquisition Sub's Charter or by-laws, as amended through the date hereof, 
respectively, in each case, which conflict, breach, default or violation or other event would 
prevent the consummation of the transactions contemplated by this Agreement, the Agreement of 
Merger or any Related Agreement to which Parent or Acquisition Sub i$ a party. Except as 
contemplated by this Agreement, no permit, authorization, consent or approval of or by, or any 
notification of or tiling with, any Governmental Authority or other person is required in 
connection with the execution, delivery and performance by Parent or Acquisition Sub of this 
Agreement, the Agreement of Merger (in the case of Acquisition Sub) or the Related Agreement* 
to which they are a party or the consummation of the transaction* contemplated hereby or 
thereby, other than (i) the filing with the SEC of such reports and information under the 
Securities and Exchange Act of 1 »4, as amended (the "Exchange Act"), and the rules and 
regulations promulgated by the SEC thereunder, as may be required in connection with this 
Agreement and the transactions contemplated hereby, (ii) the filing of such documents with, and 
the obtaining of such orders from, various state securities and blue*sky authorities as are required 
in connection with the transactions contemplated hereby, (iii) the filing of the Agreement of 
Merger with the Secretary of State of the State of Delaware and the Secretary of Staie of the 
State of California and (jv) such other consents, waivers, authorizations, filings, approvals and 
registrations which if not obtained or made would materially impair the ability of Parent or 
Acquisition Sub 10 consummate die transactions contemplated by this Agreement, including, 
without limitation, the Merger (each of the actions reflected in clauses (i), (ii) hiu] (iii) to be 
taken by Parent). 

(i) Parent lias furnished ur made available to the Company a correct and 
complete cupy uf Parent's Annual Report an Fomi 10-K filed with the SEC with respect 
to the fiscal year ended June 30, 1998 and the Form 10-Q and each report, schedule, 
registration statement and definitive proxy statement filed by Parent with the SEC on or 
after the date of filing of the Form 10-Q which arc all the documents (other than 
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preliminary material) thai Parent was required to file (or otherwise did file) with the SEC 
in accordance with Sections 13, 14 and 15(d) of the Exchange Act on or after the date of 
tiling with the SEC of the Form (collectively, the "Parent SEC Documents"), as of 
their respective filing dates, or in the case of registration statements, their respective 
effective times, none of the Parent SEC Documents (including all exhibits and schedules 
thereto and documents incorporated by reference therein) contained any untrue statement 
of a material fact or omitted to state a material fact required to be stated therein or 
necessary m order to make the statements therein, in light of the circumstances under 
which ihcy were made, not misleading, and theParent SEC Documents complied when 
tiled, or in the ca$e of registration statements, as of their respective effective times, in all 
material respects with the then applicable requirements of the Securities Act or the 
Exchange Act, as the case may be, and the rules and regulations promulgated by the SEC 
thereunder. 

(ii) The financial statements (including the notes thereto) of Parent included in 
the Form 1 0-Q for the fiscal quarter then ended, complied as to form in all material 
respects with the then applicable accounting requirements and the published rules and 
regulations of the SEC with respect thereto, were prepared in accordance with GAAP 
during the periods involved (except as may have been indicated in ihe notes thereto) and 
fairly present the financial position of Parent as at the dates thereof and the results of their 
operations, stockholders' equity and cash flows for the period then ended. 

ARTTCmV 

RELATED AGREEMENTS 

*U RhIhIeiI AgrfrmrnU . The following agrmnents (sidi agreements lifting Ircrtin 
collectively referral to us the "Related Agreements") art: being executed and delivered hy the 
respective parties thereto and shall he delivered to ParenL on or prior Lu the Closing (except for 
the Stockholders Agreements, which shall be delivered concuneudy with die execution hereof), 

(a) Affiliate Agreements. Each of the persons (within the meaning of Rule 145) who 
or which are, in Parent's reasonable judgment on the date hereof, "affiliates" of the Company 
within the meaning of Rule 145 of the rules and regulations promulgated by the SEC under the 
Securities Act ("Rule 145") or within the meaning of Accounting Series Release No. 130, as 
amended, Accounting Scries Release No. 135 and Staff Accounting Bulletin No. 76 of the 
Commission and identified as such in Section 3.1(gg) of the Company Disclosure Schedule (each 
such person, an "Affiliate"), is entering or shall enter into a Company Affiliate Pooling 
Agreement with Parent, effective as of the date of execution (but not later than the Effective 
Time) (the "Company Affiliate Pooling Agreement"), in the form of MibiLG attached hereto, 
providing, among other things, that such persons have not sold, exchanged, transferred, pledged 
or disposed of any Company Stock during the W-day period prior to the Effective I ime and shall 
not sell, exchange, transfer, pledge or dispose of their shares of Company Stock following the 
Effective Time except as provided therein and including a representation as to such person's 
intentions with respect thereto. Parent and Acquisition Sub shall be entitled to place legends on 
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the certificates evidencing any Parent Common Stock to be received by each Affiliate pursuant to 
the terms of this Agreement and the Agreement of Merger, and to issue appropriate stop transfer 
instructions to the transfer agent for Parent Common Stock, consistent with the terms of the 
Company Affiliate Pooling Agreements, whether or not the Company Affiliate Pooling 
Agreements are actually delivered to Parent 

(b) Employee Confidentiality and Assignment of Inventions Agreements , Each 
(1) equityholder of the Company who is expected to be an employee of Parent or the Surviving 
Corporation upon the Closing and (ii) employee of the Company who is expecied to accept 
employment with Parent or the Surviving Corporation subsequent to the Closing, is entering, or 
shall enter, into a non-competition, confidentiality and assignment of inventions agreemem with 
Parent, effective as of the Effective Time with respect to the group described in (i) and effenive 
as of commencement of employment with respect to the group described in (ii). in ihe furoi of 
Exhibit D attached hereto (the "Employee Confidentiality Agreement"), providing fur, swung 
other things, restrictions upon such person from competing with thr. business of ilie Company, 
Parent and the Surviving Corporation, non-disclosuTe nf cunfidcrilial information and owneiship 
of proprietary information and rights 

(c) Indemnify Faithw Agreement , Each of Parent the Stockholders' Committee 
and the Indemnity Escrow Agent aie entering, or shall enter, into the Indemnity Escrow 
Agreement. 

(d) Founder Nott -Compftifyn Agreements . Each of David Samuel and Joshua 
Felscr, (each a "Founder" and together, the "Founders 11 ) is entering into an agreement with 
Parent, effective as of the Effective Time, in the form of Exhibit E attached hereto (the "Non- 
Competition Agreement"), providing for, among other things, restrictions upon such person from 
competing with the business of Parent and the Surviving Corporation. 

(c) Reg istration Rights Agreements, The Stockholders 1 Committee, Parent and 
each stockholder ore entering, or shall enter, into a Registration Rights Agreement effective as of 
the Effective l ime, in the form of Exhibit F attached hereto (collectively, the "Registration 
Rights Agreements"), providing for registration rights with respect to the Merger Shares. 

(0 Release Agreements . Each director, officer, employee and stockholder of the 
Company and holder of Convertible Securities is entering into a Release Agreement, effective as 
of the Effective Time, in the form of Exhibit G anached hereto (the "Release Agreements'), 
providing for, among other things, release of the Company, Parent and Parent's affiliates from 
any and all claims, known and unknown, that such Stockholder may have against the Company 
up to the time immediately preceding the Effective Time. 

(g) Shareholder Agreements , Each of the Stockholders and Founders of the 
f mnpHny iy Knlrrjng inhj h ShMirhoMttr Agreement willi Paient, effective as of the date hereof, in 
the form of Exhibit H attached hereto (collectively, the "Shareholder Agreements"), pursuant to 
which, among other things, such Stockholder shall agree to vote in &Yor of or consent in writing 
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to the Merger and shall not transfer their shares of Company Common Stock excerpt in 
accordance with the Shareholder Agreement. 

(h) Shareholder Investment Representation Letter and Agreements . Each of the 
stockholders of the Company is entering into a Shareholder Investment Representation Lener and 
Agreement with Parent in the form attached here to as Exhibit I pursuant to which, among other 
things, each stockholder of the Company shall make investment representations and other 
agreements with Parent. 

(i) Termination Agreement . The stockholders of the Company identified on 
Schedule 4.1fl) attached hereto are entering, or shall enter, into a Terminaiion Agreement, 
effective as of the Effective Time, with respect to the agreements) to which such stockholders 
and the Company are a parry, each in the form of EyHblt.T anached hereto (the 'Tend nation 
Agreement"). 


CONDUCT AND TRANSACTIONS PRIOR TO EFFECTIVE TIME; 
ADDITIONAL AGREEMENTS 

11 Am to Record* mid Pronerties of Each Party; Confidentiality, 

(d) Fioui and' after the date hereof until the Effective Time or the earlier termination 
of this Agreement pursuant to Section 9.1 hereof (the "Executory Period"), the Company and the 
Stockholders and Founders shall permit Parent and its consultants and professional, advisors to 
conduct, and assist Parent and its consultants and professional advisors in the conduct of, a foil 
and complete investigation of the Company's business and technology including, without 
limitation* a market and competitive products and technology analysis and a review of the 
Company's books and records, contracts, technology, intellectual property, inventory, equipment, 
technical materials, customer records and other assets, reasonable, non-disruptive access to, and 
communications with current and former employees of the Company (the " Investigation "), lie 
Investigation shall be conducted during normal business hours. Under no circumstances shall any 
information disclosed by the stockholders or the Company to Parent, or otherwise in Parent's 
possession, on or before the Effective 1 ime, limit or restrict in any manner any right of Parent to 
terminate this Apeement upon the terms and conditions herein. All such information shall be 
subject to the confidentiality agreements currently existing between the parties; the Investigation 
shall not give Parent the right to use any disclosed or discovered information beyond the scope of 
these provisions or agreements or any applicable license agreement. 

(b) Reference is made to the Confidential Non-Disclosure Agreement dated April 3, 
1999, between Parent and the Company, which is hereby confirmed by the parries hereto and is 
and shall remain in flill ftrce and effect in accordance with its terms, and each of Parent and 
Cmiipmy shall observe and perfuim its respective obligations thereunder. 
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5.2 Operation nf Business of the Company. During the Executory Period, the 
Company shall opeiate Its basing* as now operated and only in the norma] and ordinary course 
and. consistent with Midi operation, will use its best efforts to preserve intact its business and 
assets, to keep available the services of its officers and employees and to maintain satisfactory 
relationships with persons having business dealings with it. Without limiting the generality of 
the forcjjoing. during the Executory Prriud, ihe Company shall not. without the prior written 
consent of ParaiL (a) take any action LhuL would result in any of the representations and 
warranties (if the Cnmpany herein becoming unlrue oi in any of the conditions to die Merger not 
being satisfied, or (b) lake or cause to occur any of tlic actions or transactions described in 
Section 3. 1(ij)(iii) through 

5.3 Negotiation With Other*. During the Executory Period, the Company shall not 
(and the Company shall not permit the Company's employees, directors, officers, advisors, 
consultants or agents to), and each of the Stockholders shall not, directly or indirectly; (i) solicit, 
initiate or engage in any discussions or negotiations with, whether oi not initiated by the 
Company or any such Stockholder, or provide any information to, or take any other action with 
the intent to facilitate the efforts of, any third party relating to any possible agreement (whether 
binding or in principle) or other arrangement involving ( 1 ) the acquisition of the Company 
(whether by way of merger, purchase of capital stock, purchase of assets or otherwise); (2) any 
financing of. or investment in, including the purchase of any capital stock in, the Company; (3) 
the sale, license, disposition or encumbrance of any Intellectual Property of the Company; or (4) 
any action or agreement that would otherwise be inconsistent with the terms of this Agreement, 
the Agreement of Merger or the Related Agreements or that would prohibit the performance of 
the Company's or the Stockholders' obligations under this Agreement, the Agreement of Merger 
or the Related Agreements or that could reasonably be expected to diminish the likelihood of or 
render impracticable or undesirable the consummation of the Merger (each, a "Prohibited 
Transaction"); or (A) authorize or consummate a Prohibited Transaction. In addition, upon 
execution and delivery of this Agreement, the Company and each Stockholder shall: (i) terminate 
any and all discussions, if any, it or he may be having regarding a Prohibited Transaction; and 
(ii) immediately notify Parent in writing if it or he thereafter receives any inquiries or offers from 
any person or entity regarding a Prohibited Transaction, which notice shall contain the identity of 
such person or entity, the nature of the Prohibited Transaction proposed and the material terms of 
the proposal, and the Company and each Stockholder shall refiise to discuss, and immediately 
reject such inquiry or offer. 

5<4 Dissenting Stockholders . Prior to the Closing, the Company shall give Parent (a) 
prompt notice of any demand by stockholders (the "Dissenting Stockholders") for appraisal of 
(heir shares of Company Stock in accordance with the California Statute and (b) the opportunity 
io direct all negotiations and proceedings with respect to any such demands. Prior to the 
Closing, die Company shall not, except with the prior written consent uf Parent, voluntarily make 
any payment with respect Ui, or settle or offer tn settle, any such demands fur pay mem. 

5,5 Preparation at Filing As promptly as practicable after the date of this 
Agreement, Parent and the Company shall properly prepare and file any filings required under 
the Exchange Act the Securities Act or any other federal or state laws and Parent shall properly 
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prepare and file any filings required under stale securities or "blue sky" laws, in each case 
relating to the Merger and the transactions contemplated by ihis Agreement (collectively, the 
"Filings")- The Company shall promptly furnish Parent with all informal ion concerning the 
Company and the stockholders of the Company as may be reasonably requested by Parent in 
connection with any action contemplated by this Section 5,5. The Parent and the Company will 
notify the other promptly of the receipt of any comments from any government officials for 
amendments or supplements to any Filing or for additional information and will supply the other 
with copies of all correspondence between such party or any of its representatives, on the one 
hand, and any government officials, on the other hand, with respect to the Merger or any Filing 
Parent and the Company shall promptly provide the other (or its counsel) with copies of all 
filings made by such party with any Governmental Authority in connection with this Agrftemem 
and the transactions contemplated hereby and thereby. The Filings shall comply in all maTerial 
respects with all applicable requirements of law. Whenever my evem occurs which should ht 
set fonh in an amendment or supplement to any Filing, PHrerji en the Crniipany, a* the case may 
be, shall promptly inform the other party of such (.incurrence and cnnjieiate in filing with any 
government officials, and/or mailing to the Stockholder*, such amendment or supplement. 

1.6 Advice of Changes . During the Execuiory Period, the Cornpny .shall confer 
with Parent on a regular and frequent basis, report on operational matters and promptly ail vise 
Parent of any change, event or circumstance having, or which, insofai as can teasouably 
foreseen, could have a Company Material Adveise Effect or which could impair in any material 
reaped (negatively or positively) its financial projections or forecasts, 

5.7 Stockholder Annrnv^L The Company shall (a) obtain in compliance with the 
California Statute and any other applicable law and the Company's Charter and By-laws the 
requisite approval of the stockholders of the Company after the mailing of the Stockholders' 
Materials by written consent for the purpose of obtaining the approval of the Merger, this 
Agreement and the transactions contemplated hereby (in either case, the "Stockholder Action"), 
(b) take or cause to be taken all such other action as may be required by the California Statute 
and any other applicable law in connection with the Merger and this Agreement, in each case as 
promptly as possible and (c) reasonably cooperate with and assist Parent and its representatives 
in taking any such actions as may reasonably be required to consummate the Merger, including 
obtaining the consent and approval of any third parties or governmental agencies. In connection 
with the Stockholder Action, the Company's Board of Directors shall unanimously recommend 
that the stockholders of the Company consent in writing to the Merger and the approval and 
adoption of this Agreement and shall take all reasonable actions necessary to solicit such 
approval. Ilia Company shall prepare and distribute any written notice and other materials 
relating to the Stockholders' Action, in accordance with the Charter and by-laws of the Company, 
the California Statute and any other Federal and state laws relating to the Merger or any other 
transaction relating to or contemplated by this Agreement (collectively, the "Stockholders' 
Materials"); provided, however, that Parent and its counsel shall have the opportunity to review 
all Stockholders* Materials pnor to delivery to the Stockholders of the Company, and all 
Stockholders' Materials shall be in form and substance reasonably satisfactory to Parent and its 
counsel; and provided further, that if any event occurs thai should be set forth in an amendment 
or supplement to any Stockholders' Materials, the Company shall promptly inform Parent thereof 
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(or. if such event relates solely to Parent, Parent shall promptly inform the Company thereof), 
and the Company shall promptly prepare an amendment or supplement in form and substance 
satisfactory to Parent in accordance with the Charter and by-laws of the Company, the California 
Statute and any other Federal or state laws. 

S*8 Legal Conditions to Merger. Each party hereto shall take all reasonable actions 
nccc3sary to comply promptly with all legal requirements that may be imposed on such party 
with respect to the Merger and will take all reasonable actions necessary to cooperate with and 
furnish information to the other party or parties, as the case may be, in connection with any such 
requirements imposed upon such other party or parties in connection with the Merger. Each 
party hereto shall take all reasonable actions necessary (a) to obtain (and will take all reasonable 
actions necessary to promptly cooperate with the other party or parties in obtaining) any consent, 
authorization, order or approval of. or any exemption by, any Governmental Authority, or other 
third part}', required to be obtained or made by such party (or by the other party or parties) in 
-connection with the Merger or the raking of any action contemplated by this Agreement, (b) to 
defend lift, rescind or mitigate the effect of any lawsuit order, injunction or other action 
adversely affecting the ability of such party 10 consummate the transactions contemplated hereby 
and (c) to fiilfill all conditions precedent applicable to such party pursuant to this Agreement. 

5.9 Consents. Each party hereto shall use its best efforts, and the other parties shall 
reasonably cooperate with such efforts, to obtain any consents and approvals of, or effect the 
nuiifuauiun of or filing with, 'each person or authority, whether private or governmental, whose 
consent or approval is required in order to permit the. consummation of the Merger and the 
transactions contemplated hereby and to enable the Surviving Corporation to conduct and operate 
the business of the Company substantially as presently conducted and as proposed to be 
conducted. 

5.1 0 Efforts to Consummate. Snbjctf to the loins and conditions herein provided, 
the parties hereto shall use their tespeciive best efforts tu du ur cause to be d<me all such acts and 
things as may be necessary, proper 01 advisable, consistent with all applicable laws and 
regulations, to consummate and make effective the transactions contemplated hereby ami iu 
satisfy or cause to be satisfied all conditions precedent that are set forth in Article V! j* won hs 
reasonably practicable, provided, however, that neither Tarent nor any of its affiliates shall Ik 
under any obligation to (x) make proposals, execute or carry out agreements or submit to ordeis 
providing for the sale or other disposition or holding separate (through the establishment of a 
trust or otherwise) of any assets or categories of assets of Parent, any of its affiliates, the 
Company or the holding separate of the Company Stock or imposing or seeking to impose any 
limitation on the ability of Parent or any of its subsidiaries or affiliates to conduct their business 
or own such assets or to acquire, hold or exercise hill rights of ownership of the shares Company 
Stock. 

S-J 1 _ Notice of Prospective Breich. Each party hereto shall immediately notify the 
other paitie* iu writing upon the occumnre of any act, event : circumstance or thing that is 
reasonably likely to cause ur result in a representation or warranty hereunder to be untrue at the 
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Closing, the failure of a closing condition to be achieved at the Closing, or any other breach or 
violation hereof or default hereunder. 

542 Public Announcements , The parties hereto agree that, to ihe maximum extent 
feasible, but subject to the public disclosure and other legal obligations of Parent and regulator}' 
obligations to which each may be subject, they shall advise and confer prior to the issuance (and 
provide copies to the other party prior to issuance) of any public announcement or reports or 
statements with respect to the Merger; provided, however * that neither the Company nor any of 
its affiliates or representatives will issue any report, statement or release pertaining to this 
Agreement or any transaction contemplated hereby, without the prior written consent of the 
Parent. 

5-13 Support of Merger bv Officers and Directors , Each pany hereto shall use its or 
his best efforts to cause all of Its officers and directors 10 support the Merger and to take all 
actions and execute all documents reasonably requeued by the other parties hereto to cany out 
the intern of the parries with respect to the transactions contemplated hereby. 

514 Su pport of Merger by Sror.lchnlriers . The Stockholders hereby agree to u*e all 
reasonable efforts to cause-the Company to duly observe and perform its obligations under this 
Agreement 

5.15 Management eml Eni|»love£i Parent shall have the right to discuss and secune 
.sal j.?fai:lftry assurance* from management and certain other existing key employees of the 

f ftmnany that they will continue to he employed by the Surviving Corporation following the 

consummation of the Meroer. 

hj 

5.16 Pooling Accounting. Hie Merger is intended to be eligible for pooling-of- 
interest treatment for accounting purposes. In connection therewith, so long as the Merger is 
pending and prior to the Closing, the Company shall not knowingly, and shall not cause its 
respective directors, officers and stockholders to, take any action that could reasonably be 
expected to prevent the Merger from being accounted for as ft pooling-of-intcrcsta, provided that 
the Company shall not be responsible for any action taken in accordance with the written advice 
of Parent that such action docs not preclude pooling-of-interest treatment. 

^.17 Fina ncial Statements, lhe Company will provide Parent prior to the Effective 
Time with an unaudited balance sheet of the Company as of May 28, 1 9W. 


G.l Conditions to Each Party 's Obligations . The obligations of each party to 
perform ihis Agreement and 10 effect the Merger are subject to the satisfaction of the following 
conditions unless waived (to the extent such conditions can be waived) by all parries hereto: 


ARTICLE VI 
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(a) StorkhoMtr Approval: Ayrcrmynt of Merger. This Agreement and tbc Merger 
shall have been duly and validly approval and ?doplnI by the stockholders of the Company in 
accordance with the California Statute and the Company's Charter and By-laws, and the 
Agreement ufMerger shall have been executed and delivered by Acquisition Sub and the 
Company and filed with and accepted by the Secretary nfSiaLe of the Stale of Delaware and the 
Secretary of State of the State of California. 

(b) A minivulv . All HuihurizHtiumK amsnils, ordei.s or approvals of, or declarations 
itt filings with or expiration of wailing periods imposed by any Governmental Authority 
necessary for the consummation of Lhe transactions contemplated ltereby shall have been 
obtained or made or shall have occurred. 

(c) Legal Aetfon, No temporary restraining order, preliminary injunction or 
permanent injunction or other order preventing the consummation of the Merger shall have been 
issued by any Federal or state court or other Governmental Authority and remain in effect. 

(d) Legislation, No Federal, state, local or foreign statute, rule or regulation shall 
have been enacted which prohibits, restricts or delays the consummation of the transactions 
contemplated by this Agreement or any of the conditions to the consummation of such 
transactions. 

(e) Tax Opinions , Parent and Company shall have received written opinions of 
Parent's legal counsel and Company's legal counsel, respectively, to the effect that the Merger 
will constitute a reorganization wjthio the meaning of Section 368(a) of the Code, and such 
opinions shall not have been withdrawn. In rendering such opinions, counsel shall be entitled to 
rely upon, among other things, reasonable assumptions as well as representations of Parent, 
Acquisition Sub and Company, and Parent, Acquisition Sub and Company agree to provide 
reasonable and customary representations in connection with the issuance of such opinions. 

61 Conditions to Obligations of Parent and Acquisition Sub . The obligations of 
Parent to perform this Agreement and of Acquisition Sub to perform this Agreement and the 
Agreement of Merger are subject to the satisfaction of the following conditions unless waived (to 
ihr extent such renditions can be waived) by Parent and Acquisition Sub: 

(a) Representations and Warranties nf the fomnanv and the Stockholder* . The 
representations and warranties nf the Company, Stockholders and Founders set forth in Sections 
3.1, 3.2 and 3.3 hereof, respectively, shall he true and correct in all material respects (except fur 
any representation or warranty that by its terms is qualified by materiality, in which case it shall 
be true and correct in all respects) as of the date of this Agreement, and as of the Effective Time 
of the Stockholder Action and as of the Closing Date as though made at and as of such dates, 
respectively, and Parent and Acquisition Sub shall have received a certificate signed by tlx Chief 
Executive Officer of the Company and each Stockholder and each Founder, respectively, to that 
effect. 
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(b) Performance of Obligations of the Company and the Stockholders . The 
Company and the Stockholders shall have performed in all material respects the obligations 
required to be performed by it and them, respectively, under this Agreement prior to or as of the 
Closing Due, and Parent and Acquisition Sub shall have received a certificate signed by the 
Chief Executive Officer on behalf of the Company and each Stockholder and each Founder, 
respectively, to that effect. 

(c) Authorization of Merger , All actions necessary to authorize the execution, 
delivery and performance of this Agreement, the Agreement of Merger and the Related 
Agreements by the Company and the consummation of the Merger and the other transactions 
contemplated hereby and thereby shall have been duly and validly taken by the Board of 
Directors of the Company, and the Company and the Stockholders shall have full power and 
right to effect the Merger on the terms provided herein. 

(d) Opinion of the Company 1 * Coumd . Parent and Acquisition Sub shall have 
received an opinion dated the Closing Date of Venture Law Group, counsel to the Company, in 
form and substance reasonably satisfactory to Parent and Acquisition Sub. 

(e) Acceptance bv Counsel to Parent and Acquisition Sub . Hie form and 
substance of all legal matters contemplated hereby and of all papers delivered hereunder shall be 
reasonably acceptable Lo the General Counsel of ParenL and Lu Mini/, Levin, Cuhn, Ferris, 
Gluvsky and Pupeo, P.C M counsel lo Parent and Acquisition Sub. 

. . (0 Auditor*' Opinion. Parent shall have received an opinion from Ernst & Young 

[; v/ LLR Parent's independent public accountants, and from PricewaterhouseConpers LLP, the 

Company's independent accountants, each in form and substance satisfactory to Parent, dated tlie 
Closing Date, with respect to the financial accounting treatment of the Merger as a pooling of ' 
interests. 

(g) Consents and Approvals . Parent and Acquisition Sub shall have received duly 
executed copies of all consents and approvals contemplated by this Agreement or the Company 
Disclosure Schedule, in form and substance satisfactory to Parent and Acquisition Sub. 

(h) (government Conscnts^Authoraation^ All consents, authorizations, 
orders or approvals of, and filings or registrations with, any Uovernmentol Authority which arc 
required for or in connection with the execution and delivery by the Company of this .Agreement 
and the Related Agreements and the consummation by the Company of the transactions 
contemplated hereby and thereby shall have been obtained or made, 

(i) Related Agreements. Each of the Related Agreements shall be in full force and 
effect as of the Effective Time and become effective in accordance with the respective terms 
thereof and the actions required to be taken thereunder by the parties thereto immediately prior to 
the Effective Time shall have been taken, and each person or entity who or which is required or 
cumemplmed by the parties hereto to be a party to any Related Agreement who or which did not 
theretofore enter irtlo such Rjclaled Agreement shall execute and deliver such Related Agreement 
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0) Absence of Material Adverse fhangf . There shall have been no change having 
a Company Material Adverse Effect prior to the Closing. 

(k) Resignation of Dirctf oii. The directors of the Company immediately prior to 
the Effective Time shall have resigned as directors of the Surviving Coiporalion effective as of 
the Effective Time. 

(1) Dissenters . At least 98% of the stockholders of the Company shall have 
consented to the Merger and to send all of their capital stock to the Parent in accordance with the 
tenns hcrcot; and none of the holders of the issued and outstanding shares of Company Stock (or 
such lc$scr amount as required in order to account for the Merger as a pooling-of-interests) shall 
have exercised, appraisal, dissenter's or similar rights of appraisal under the California Statute. 

(m) Waiver of Notice All of the preferred shareholders of the Company shall have 
waived their right to twenty (20) days prior written notice of the transactions contemplated by 
this Agreement. 

(n) Company Stock Plans. The Company shall have taken all corporate and 
Stockholder action to approve and adopt any amendments to the Company Stock Plans necessary 
in the good faith reasonable judgment of Parent, 

(») Shareholder Investment Repr ejentatfoq Utter . Each of the stockholder of 
ibe Company shall have executed and delivered the Shareholder Investment Representation 
Idler addressed to Parent in the form of Exhibit I hereto (the "Shareholder Investment 
Representation Letter"). 

(p) Emnlavment Offers. F»ch person identified on Schedule 6,2(p) attached hereto 
(eath d "Key Employee") shall have accepied an offer of employment with Parent or the 
Surviving Corporation in the fomi attached hereto as F.ihiliiiJ am! on terras reasonably 
satisfactory to Parent and each such per son. 

(q) Employment Ten (10) employees of the Company (otter than thr Key 
Employees) that have been offered employment by Parent shall have agreed to be employed by 
Parent or the Surviving Corporation on reasonable terms offered by Parent. Subject to Section 
7.5, such terms shall include but not be limited to the right of such employees to paiticipaie in 
benefit programs, plans, arrangements and payroll practices (including vacation entitlement) 
offered to employees of Parent or established by the Surviving Corporation (the "Parent 
Employee Benefit Plans") in accordance with the applicable tenia of each such plan with (i) 
credit for years of service with the Company for purposes of eligibility and vesting (except with 
respect to vesting of stock options) under each such Parent Kmploycc Benefit Plan and (ii) 
amounts paid by such employees, before and durinff the calendar year of the Effective Time 
under any group medical plans of the Company taken into account and applied to the deductible, 
copaymem and out-of-pocket limits applicable to such employees under any such group medical 
plan. 
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(r) Company Affiliate Pooling Agreement Each of the persons or entities listed in 
Section 3.1(gg) of the Company Disclosure Schedule shall have executed and delivered a 
Company Affiliate Pooling Agreement with Parent. 

(s) Default Under A g reements . The consummation of the transactions 
contemplated hereby shall not cause the Company to be in default under any material agreement 
or instrument to which it is a party or by which it or any of its properties arc bound, the result of 
which could have a Company Material Adverse Effect. 

(t) Company Expenses. A true, correct and complete schedule (the "Schedule of 
Expenses") of all Company Expenses (as defined in Section 10.1) (except in the case of Venture 
Law Group, such schedule shall include an estimate of legal fees and expenses) paid or incurred 
by or on behalf of the Company through the Closing Date, accompanied by a certificate signed 
by the Chief Financial Officer of the Company certifying the accuracy and completeness thereof, 
shall have been delivered by the Company; and the Company shall have furnished evidence 
reasonably satisfactory to Parent that the stockholders of the Company have either paid directly 
or contributed to the Company in cash an amount equal, in the aggregate, to the amount of 
Company Expenses, subject to the second proviso, and last sentence, of Section 10.1 hereof. 

(») Waiver nf Right rn Tnrtflmnlflntl^n. Earb offirer and director of the Company 
shall have executed and delivered to the Parent and Acquisition Snh an agreement, in form and 
substance reasonably satisfactory to Patent, puisittiir to winch .such office* and director Iihs 
agreed that he or she will not make any claim for indemnification against any of the Cumpwiy ur 
the Surviving Corporation and theii resjreti^ MiUwliarie* by itasrui of the fuel thm he or she 
was a director, officer, employee, or tyrni of *ny such entity or was serving hi the request of any 
such entity as a pailnet, tiustee. director, uffitxr, anpluyee, ur agent of another entily (whether 
such claim is for judgments, damages, penalties, line*, custs, amounts pdid in settlement, kisses, 
expenses, or otherwise and whether such claim is pursuant to any statute, charter document, 
bylaw, agreement, or otherwise) with respect to any action, suit, proceeding, complaint, claim or 
demand brought by any Indemnified Person or by any Stockholder against such officer or 
director in connection with this Agreement or the Related Agreements or the transactions 
contemplated hereby or thereby or the representations made herein or therein. 

(v) Exercise of Company Warrants . The holders of each of the issued and 
outstanding Company Warrants shall have taken all necessary action to cause the exercise of all 
such warrants in full, and the Company shall have caused the issuance of all shares of Company 
Common Stock or Series C Preferred Stock, as the case may be, underlying such warrants. 

(w) Closing Date. The Closing shall occur on or before May 28, 1 999. ' 

* J Conditions to Obligations af the Company . The obligations of the Company to 
petfoim iliis Agreement and the Agreement of Merger are subject io the satisfaction of the 
following conditions unfa® waived (to the extent such conditions can be waived) by the 
Company: 
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(a) Representations atid Warranties of Parent The representations and warranties 
of Parent and Acquisition Sub set forth in Section 3 J hereof shall be true and correct in all 
material respects (except for any representation or warranty that by its terms is qualified by 
materiality, in which case it shall be true and correct in all respects) as of the date of this 
Agreement and as of the Effective Time of the Stockholder Action and as of the Closing Date as 
though made at and as of such dates, respectively, and the Company shall have received a 
certificate signed by a Senior Vioe President of Parent and the President of Acquisition Sub to 
that effect* 

(b) Performance of Ob ligations of Parent and Ac quisition Sob . Parent and 
Acquisition Sub shall have performed in all material respects their respective obligations 
required to be performed by them under this Aisreement and the Agreement of Mercer prior to or 
as of the Closing Date and the Company shall have received a certificate signed by the Senior 
Vice President of Parent and President of Acquisition Sub to that effect 

(c) Related A<rr*em«ift . parent shall have executed and delivered the Related 
Agreements to which it is 2 party and all other agreement* 10 which Parem is to be pany pursuant 
to the terms of Section 4.1. 

(d) Stock Certificates . Parent shall have executed the Exchange Agenr Agnsemem 
directing the Exchange Agent In deliver the Merger Shares in accordance with the terms of 
Article II. 

(e) Stockholder Approval . This Agreement and the Merger shall have ten 
approved by the affirmative vote of at least (i) a majority of tlie outstanding diaret of Company 
Stock, voting separately, (ii) a majority of the outstanding shares of the Series A Preferred Slock 
and Series D Preferred Stock, voting together as a single class, (iii) a majority of the outstanding 
shares of the Scries C Preferred Stock, voting separately, (iii) a majority of the outstanding 
shores of the Series D Preferred Stock, voting separately, and (v) a majority of the outstanding 
shares of Series A Preferred Stock, Series B Pitfcrrcd Stock, Scries C Preferred Stock and Scries 
D Preferred Stock, voting together as a single class. 

ARTICLE VII / 

ADDITIONAL AGREEMENTS 

7.1 Certain Infor mation Required bv the Code , Each holder of Company Stock or 
Company Options who holds ten percent (10%) or more (by value) of the interests in the 
Company immediately prior to the Merger, within the meaning of Section 1060(e) of the Code, 
and who, in connection wfth the Merger, enters into a Non-Competition Agreement or other 
agreement wiili the Company or (he Surviving Corporation (or is related to any person who 
enters into any such contract or agirnrwm, wiiliin the meaning of Section 267(b) or Section 
707(bXl) of the Code) shall furnish Parent w]\\\ any information required pursuant to Section 
1060(e) of the Code at such time and in such maimer as Parent may rquesl in order 10 comply 
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with Section 1060(e) and any regulations promulgated thereunder. Parent and each such holder 
agree to file any reports required to be filed with the Internal Revenue Service and applicable 
state tax authorities consistent with the allocation of consideration provided for in this 
Agreement and agreements entered into in connection herewith, and to take no position 
inconsistent with such allocation in any tax proceeding. 

7.2 Restriction on Transfer. 

(a) The shares of Parent Common Stock to be issued to each stockholder of the 
Company- pursuant to the Merger and any shares of capital stock or other securities received with 
respect thereto (collectively, the "Restricted Securities") shall not be sold, transferred, assigned, 
pledged, encumbered or otherwise disposed of (each, a "Transfer") except upon the conditions 
specified in this Section 7.2, which condiiions are intended 10 insure compliance with the 
provisions of the Securities Act. Fach stnckhnldernf ihe Company shall observe and comply 
with the Securities Art and the rules and regulations promulgated by the SFC thereunder as now 
in effect or hereafter enacted or promulgated, and as from time to time amended, in connection 
with any Transfer of Restricted Securities beneficially owned by the stockholder. 

(b) Each certificate representing Restricted Securities issued to a stockholder uf (lie 
Company and each certificate for such securities issued to subsequent transfeieesnf any such 
certificate shall (unless otherwise permitted by the provisions of Sections 7.2(c) and 7.2(d) 
hereof) be stamped or otherwise imprinted with a legend in substantially the following form: • 

"THE SECURITIES REPRESENTED BY THIS CERTIFICATE 
HAVE BEEN ACQUIRED FOR INVESTMENT AND HAVE NOT 
BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED, OR ANY APPLICABLE STATE SECURITIES OR 
"BLUE-SKY" LAWS. THESE SECURITIES MAY NOT BE SOLD, 
TRANSFERRED, ASSIGNED, PLEDGED, ENCUMBERED OR 
OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH 
REGISTRATION OR AN EXEMPTION THEREFROM. 
ADDITIONALLY, THE TRANSFER OF THESE SECURITIES IS 
SUBJECT TO THE CONDITIONS SPECIFIED IN SECTION 7.2 
OF THE AGREEMENT AND PLAN OF REORGANIZATION 
DATED AS OF MAY 28, 1999 AMONG AMERICA ONLINE, INC., 
ADAMS ACQUISITION SUB, INC., SPINNER NETWORKS 
INCORPORATED AND THE OTHER SIGNATORIES THERETO 
OR EXHIBIT A TO A SHAREHOLDER INVESTMENT 
REPRESENTATION LETTER BETWEEN AMERICA ONLINE, 
INC. AND FORMER STOCKHOLDERS OF SPINNER 
NETWORKS INCORPORATED AND NO TRANSFER OF THESE 
SECURITIES SHALL BE VALID OR EFFECTIVE UNTIL SUCH 
CONDITIONS HAVE BEEN FULFILLED. UPON THE 
FULFILLMENT OF CERTAIN OF SUCH CONDITIONS, 
AMERICA ONLINE, INC. HAS AGREED TO DELIVER TO THE 
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HOLDER HEREOF AN AMERICA ONLINE, INC. CERTIFICATE, 
NOT BEARING THIS LEGEND, FOR THE SECURITIES 
REPRESENTED HEREBY REGISTERED IN THE NAME OF THE 
HOLDER HEREOF. COPIES OF SUCH AGREEMENT MA V BE 
OBTAINED AT NO COST BY WRIITEN REQUEST MADE BY 
THE HOLDER OF RECORD OF THIS CERTIFICATE TO THE 
SECRETARY OF AMERICA ONLINE, INC" 

(c) * Upon approval of the Merger by the stockholders of the Company as 
contemplated hereby, each stockholder of the Company is deemed to agree {and by execution 
and delivery of this Apeement or the Shareholder Investment Representation Letter (as the case 
may be) each stockholder of the Company confirms its or his agreement) that, prior to any 
Transfer of Restricted Securities to give written notice to Parent of such stockholders intention 
to effect such Transfer and to comply in all other respects with the provisions of this Section 7.2. 
Each such notice shall describe the manner and circumstances of the proposed Transfer and, if 
requested by Parent, shall be accompanied by the written opinion, addressed to Parent, of counsel 
for the holder of such Restricted Securities, stating that in die opinion of such counsel (which 
opinion and counsel shall be reasonably satisfactory to Parent) such proposed transfer does not 
involve a transaction requiring registration or qualification of such Restricted Securities under 
the Securities Act or the securities or "blue-sky 11 laws of any relevant state of the United States. 
The holder thereof shall thereupon be entitled to Transfer such Restricted Securities in 
aumnfawx wiilj ilir irrais uflhe nuliir delivered by il to Parcnl. Each certificate or other 
instrument evideuciug the securities issued upun ihc Transfer of any such Restricted Securities 
(and each certificate oi otha iustrumeni evidencing any unlrdnsferred balance uf such Restricted 
Securities) shall bear the legend set forth in Section 7.2(b) unless (x) in such upininn nf counsel 
of Parent registration of any future Transfer is not required hy the applicable pmvisinn* of the 
Securities Act or (y) Parent shall have waived the requirement of such legends. No stockholder 
of the Company shall Transfer any Restricted Securities until such opinion of counsel 1ms btm 
given (unless waived by Parent or unless such opinion is not required in accoidance wiih iljc 
provisions of this Section 7.2(c)). 

(d) Notwithstanding the foregoing provisions of this Section 7.2, the restrictions 
imposed by this Section 7.2 upon the transferability of Restricted Securities shall eense and 
terminate when (i) any such shares are sold or otherwise disposed of pursuant to an effective 
registration statement under the Securities Act or as otherwise contemplated by Section 7.2(c) 
and, pursuant to Section 7.2(c), the securities so transferred are not required to boar the legend set 
forth in Section 7.2(b) or (ii) the holder of such Restricted Securities has met the requirements 
for Transfer of such Restricted Securities pursuant to subparagraph (k) of Rule 144. Whenever 
the restrictions imposed by this Section 7.2 shall terminate, as herein provided, the holder of 
Restricted Securities as to which such restrictions have terminated shall be entitled to receive 
from Parent, without expense, a new certificate not bearing the restrictive legend set forth in 
Section 7.2(b) and not containing any other reference to the restrictions imposed by this 
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(e) Each stockholder of the Company understands and agrees thai Parent, at its 
• . ; discretion, may cause stop transfer Orders 10 be placed with it$ transfer agent with respect to 

• certificates for Restricted Securities owned by such stockholder but not as to certificates for such 

shares of Harem Common Stock as to which the legend set forth in paragraph (b) of this Section 
7.2 is no longer required because one or more of the conditions set forth in Section 7.2(d) shall 
have been satisfied, in the event of a proposed transfer in violation or breach of this Section 7.2 
or that is or may otherwise be unlawful 

7 J Fooling . I'he Stockholders and the Company hereby acknowledge and agree that 
they shall not knowingly take, and shall not cause its or their directors, officers or shareholders, 
if.applicable, to take any action (including, without limitation, the acceleration of vesting or 
exercisability of any employee stock options of the Company) that could prevent the Merger 
from being treated for financial accounting purposes at a "pooling-of-interest" under applicable 
rules and regulations, provided that the Stockholders and the Company shall not be responsible 
for any action taken in accordance with the written advice of Parent, that such action does not 
preclude pooling-of-interest treatment. 

7,4 CopfldentlaHfy . The Company, thf Founder and the Stockholders, acknowledge 
and recognize that the Subject Business (a$ defined below) has been conducted or is cnrremly 
jilarinr.il lo he uiiiiluctwl lijf llie Company ilmiuglinul the world, and furtliei ackiHwledge awl 
recngni7.e the highly comjieibive nature of the industry In which the Subject Businevs; is Involved 
and thai, accordingly, in cnnsideiafion of the premises contained herein, the consideration to 1* 
received hereunder and the direct and indiiect benefits to the Company, the Founders and the 
. Stockholders of the transactions contemplated hereby, and in consideration of and as an 

(: inducement to Parent and Acquisition Sub to enter into to this Agreement and to consummate tta 

transactions contemplated hereby, from and after the Effective Time, the Comjviny, the Founders 
and the Stockholders shall not (and shall cause each of their respective affiliates and subsidiaries., 
and the officers, directors, employees, equityholdeis, advisors and agents of them and their 
affiliates and subsidiaries not to) use or disclose to any Person, any Confidential Information or 
the terms and conditions of this Agreement, for any reason or purpose whatsoever, nor shall it or 
they make use of any of the Confidential Information for its own purposes or for the benefit of 
any Person except (i) in order to facilitate the fulfillment of such party's obligations hereunder, 
(ii) to Parent and the Surviving Corporation, (iii) as required by law or judicial process, (iv) as 
required to fulfill legal and regulatory obligations, if any or (v) to such party's attorneys, 
accountants, other advisors, officers, employees, directors and equttyhoiders, as applicable, 
provided that $uch third party agrees to be bound by the confidentiality provisions hereof. For 
purposes of this Agreement, "Confidential information" shall mean Intellectual Property Rights 
of the Company, the Surviving Corporation or Parent or its affiliates and all information of a 
proprietary nature relating to the Company, the Surviving Corporation or Parent or its affiliates 
or the Subject Business (other than information that is in the public domain at the time of receipt 
thereof by the Company, the Founders or the Stockholders or otherwise becomes public other 
than as a result of the breach by the Company, the Founders or the Stockholders of its agreement 
, hereunder or is rightfully received from a third parry without any obligation of confidentiality to 
Pwrni or the Company or is independently developed by the Company or the Shareholder*) and 
the terms and uwliiiuns of (his Agreement. As used herein, the term "Subject Business" shall 
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mean (i) the business of the Company or such business as is reasonably related to the business of 
the Company or is reasonably based on its technology and (ii) the business of Parent or any ot its 
affiliates. 

7.5 Parent Employee Benefit Plans. Parent represents and covenants to the 
Company as follows: 

(a) Individuals who become employed by the Company or the Surviving Corporation 
pursuant to Sections 62$) and (q) as of the Effective Time shall be referred to herein as 
"Affected Employees." Nothing contained herein shall be construed or deemed to limit the 
ability of either the Company, the Surviving Corporation or any other entity from terminating the 
employment either before or after the Effective Time of any such Affected Employee. 

(b) Each Affected Employee will be eligible to participate in each Parent Employee 
Benefit Plan pursuant to the tarns of each auch Plan or, in the absence of plan terms or 
provisions, in accordance with the regularly established policies or procedures of cither the 
Parent or the Surviving Corporation. 

(c) Tlitt Parr.pi will, or will cause (he Surviving Corporation to, recognize the 
employment sei viir. nf each A(Tw.n*1 Employee with llir Company fur purposes of eligibility 
and vesting (hut not lienefil ntxmal) under any Parenl Empluyw Benefit Plan to the same extern 
that such employment service was recognized by the Company prior id the Effective Time. Each 
Affected Employee's yeais ufservice shall be otherwise recognized for all general employment 
purposes including, widiout limitation, seniority t vauuiun : personal' lime and similar general 
employment purposes, provided, dial any vacation time offered by ihe Parent or Surviving 
Corporation in the calendar year of the Effective Time to any Affected Employee shall lie nffei 
by any vacation time used by or paid to an Affected Employee by the Company in the calendar 
year of the Effective Time. 

(d) Parent will, or will cause the Surviving Corporation to, (i) waive all limitations as 
to prtrxking conditions, exclusions and waiting periods and service requirement* with respect 
tii pariirirmiiuri and coverage requirements applicable io the Affected Employees under any 
group health plan sponsored by the Parent or the Surviving Corporation, except to the extent 
such preexisTiinj condition period, exclusions, service requirements and waiting periods had not 
been satisfied by any such Affected Employee as of the Effective Time under a group health plan 
sponsored by die Company; and (ii) pmvide each AfFectwl Employee wiih credit for any 
deductible, copayineni and out-of-pocket limks applicable to such employees under any such 
group medical plan sponsored by the Company and paid by the Affkld Employee prior to the 
Effective Time (as shown in the Company's records). 

7.6 Registration Statement on Form S-3 . Parent shall use its commercially 
reasonable effom io file, following the Closing, a registration statement on Form S-l as 
pmviild in the Form of Registration Rights Agreement set forth as Exhibit 0 hereto, with the 
SFC covering \\k resale of the shares of Parent Common Stock issued to holders of Company 
Stock pursuant to the Merger. Any such registration shall be subject to the terms and condition 
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sex forth io the Regisiraxion Righxs Agreement. Parent covenants thai wiih respeci to information 
contained in the registration statement and supplied by Parem in connection therewith, such 
infcimation will not contain any untrue statement of a material fact or omit to state any material 
feet required to he stated therein or necessary in order to make the statements therein not 
misleading, or omil to state a material fact necessary to make the statements therein, in light of 
the circumstances; under which they were made, not misleading; provided, however, that the 
foregoing covenant of Parent shall not apply with respect to information contained in the 
registration statement and supplied in wridng for inclusion in the registration statement by 
persons nr entities who were shareholders of the Company immediately prior to the Effective 
Time. 

ARTICLE VHI 

INDEMNIFICATION 

8,1 Definitions, Aa used in this Agreement, the following terms shall have the 
following meanings: 

(a) " Affiliate ' 1 as to any person means any entity, directly or indirectly, through one 
or more intermediaries, controlling, controlled by or under common control with such person. 

ft) T ' £venf of Indemnification " shall mean the following: 

(i) the untruth, inaccuracy or breach of any representation or warranty 
contained in Sections 3.1 , 3.2 or 3,3 of this Agreement, or in the Company Disclosure 
Schedule, any Exhibit or Schedule hereto or any certificate delivered in connection 
herewith; 

(ii) any claim, demand, liability or obligation arising out of the u$e by the 
Company of Licensed Software in the operation of the Company's business and products 
beyi.mil ihc scope of the license (in terms of numbers of seats, users or servers); 

(iii) ihc breach of any agreement nr envenam of ihe Company, the 
Stockholders or the Founders contained in this Agieetnem nr iu tins Company Disclosure 
Schedule, any Exhibit hereto or any certificate deliveied In cnimeciit.ni herewith; or 

(iv) any claim, demand, liability or obligation sustained oi suffered by the 
Company, Parent or the Surviving Corporation, or any of them, arising from or in 
connection with (A) the action of the stockholders of the Company required to approve 
the transactions contemplated by this Agreement, the Agreement and the Related 
Agreements, or (B) any assertion of impropriety by any stockholder of the Company 
against the Company, Parent or the Surviving Corporation, or any of them, with respect 
to any actions or transactions of or involving the Company prior to or al the Effective 
Time (including without limitation, the actions and transactions contemplated by this 
Agreement, the Agreement of Merger and the Related Agreements). 
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(c) " Indemnified Ptrsnin " dial] mean and include: Parent, An[»isiliuii Sub nnd thr 
Surviving Corporation and their respective Affiliates. surcessors and assigns and die respective 
officeis and directors of each uf die foregoing 

(d) "Indemnifying Pgr«ini M shall mean and include each of the stocklinlflei s of the 
Company and its or his respective successors, assigns, heirs and legal lejuesentattves awl estates, 
as the case may be. 

(e) "Losses" shall mean any and all losses* demands* actions oi causes of anion, 
suits, proceedings, investigations, arbitrations, claims, shortages, damages, liabilities (contingent 
or otherwise), payments, obligations, expenses Concluding reasonable attorneys 1 and accountants' 
fees), assessments. Taxes (including interest or penalties thereon) sustained, suffered or incurred 
by any Indemnified Person arising from or in connection with any such matter that is the subjeci 
of indemnification under this Article VIII, 

8.2 Indemnification Generally . 

(a) From and after the Effective Time, the Indemnifying Persons shall indemnify and 
hold harmless the Indemnified Personc, or any of them, from and against any and all Losses 
arising from or in connection wiih any Event of Indemnification; the full amount of such Losses 
(subject to the terms of Section 8.6) shall be paid to the Indemnified Persons from the Indemnity 
Esuruw Fund (as defined in the Indemnity Escrow Agreement) in accordance with the terms and 
provisions uf the Indemnity Fsctdw Agreement. For the purposes of determining the value of 
sliarc* uf Parent Common Srorlc to be delivered to Indemnified Persons out of the Indemnity 
Escrow Fund, each shaie of Parcni Common Stock shall be valued ai the Stipulated Price (as the 
same may be adjusted from uw io lime for stock, splits or stock dividends of Parent). All other 
assets contained in the Indemnity Escrow Fund shall be valued at their fair market value as 
determined in accordance with the provisions of die Indemnity Escrow Agreement. 

(b) The indemnification provisions contained in this Article VIII shall lie die 
Indemnified Persons' exclusive remedies with respect to Events of Indemnification; pmvid&l, 
however, that nothing contained herein shall in any way limit, impair, modify or otherwise affect 

the rights of the Indemnified Persons (including rights available under the Securities Act nr the / 
Exchange Act) nor shall there be any limitation of liability of Indemnifying Persons in 
connection with any of such rights of the Indemnified Persons (A) to bring any claim, demand, 
suit or cause of action otherwise available to the Indemnified Persons based upon an allegation or 
allegations that the Company and/or the Indemnifying Persons, or any of them, bad an intent to 
defraud or made a willful or intentional misrepresentation or willful omission of a material fact 
in connection with this Agreement, the Agreement of Merger or the Related Agreements and the 
transactions contemplated hereby or thereby (each a "Fraud Claim") or (B) to enforce any 
judgment of a court of competent jurisdiction which finds or determines that the Company and/or 
llic Indemnifying Persons, or any of them, had an intent to defraud or made a willful 
nusreprcscnlauon or omission of a material fact in connection with this Agreement or the 
Agreement of Merger and the Transactions contemplated hereby cur thereby. 
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(c) Nmliing herein shall limit the liability uf ihc parlies htttto for any hreai:b oflhis 
Agreement pnor to t>ie Closing. 

8-1 Assertion tif Claims. No claim dial I be brought uudet Section 8.2 hercuf unless 
die Indemnified Persons, vi any of litem, at any lime priur to llic Survival Dale, give the 
Stockholders 1 Committee (a) written notice of the existence of any such claim, specifying the 
nature and basis of such claim and the amount thereof, to the extent known or (b) written notice 
pursuant to Section B.4 of any third party claim, the existence of which might give rise to such a 
claim but the failure so to provide such notice to the Stockholders' Committee will not relieve the 
Indemnifying Persons from any liability which they may have to the Indemnified Persons under 
this Agreement or otherwise (unless and only to the extent that such failure results in the loss or 
compromise of any rights or defenses of the Indemnifying Persons and they were not otherwise 
aware of such action or claim). Upon the giving of such written notice as aforesaid, the 
Indemnified Persons, or any of them, shall have the right to commence legal proceedings prior or 
subsequent to the Survival Date for the enforcement of their rights under Section hereof . 

8.4 Notice and Defense of Third Party Claims , Losses resulting from the assertion 
of liability by third parties (each, a ''Third Party Claim") shall be subject to the following terms 
and conditions: ' 

(a) The Indemnified Persons shall promptly give written notice to the Stockholders' 
Committee of any Third Party Claim that might give rise to any Loss by the Indemnified 
Persons, stating the nature and basis of such Third Party Claim, and the amount thereof to the 
extent known. Such notice shall be accompanied by copies of all relevant documentation with 
respect to such Third Party Claim, including, without limitation, any summons, complaint or 
mher pleading that may have been served, any written demand or any other document or 
instrument. Notwithstanding the foregoing, the failure to provide notice, as aforesaid to the 
Stockholders' Committee will nm relieve The Indemnifying Persons from any liability which they 
may have to the Indemnified Persons under this Ajjiettmerii nr oilierwisc (unless and only to the 
extent that such failure directly results in the loss oi cnmpinmi.se nf any lights or defenses of the 
Indemnifying Person and they were not otherwise aware of such action or claim). 

(b) The Indemnified Persons shall defend any Third Party Claims with counsel uf 
their own choosing, and shall act reasonably and in accordance with their good faith business 
judgment in handling such Third Party Claims. The Stockholders' Committee and the 
Indemnifying Persons, on the one hand, and the Indemnified Persons, on the other hand, shall 
make available to each other and their counsel and accountants all books and records and 
information relating to any T hird Pony Claims, keep each other fully apprised as to the details 
and progress of all proceedings relating thereto and render to each other such assistance as may 
be reasonably required to ensure the proper and adequate defense of any and all Third Party 
Claims. 

S-5 Survival of R epresentation* and Warrants . Subject to the further provisions 
of this Section 8.5 and the last sentence of Section 8,3, the representations and warranties of the 
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take any action on behalf of the Stockholders pursuant to the authority granted to them under this 
Section 8.7. 

(b) In the event of the death, physical or mental incapacity or resignation of any of the 
members of any of the Stockholders' Committee or a vacancy thereon for any other reason, the 
holders of a majority in interest of the Indemnity Escrow Shares shall promptly appoint a further 
Substitute or substitutes and shall advise Parent thereof. As between the Stockholders 1 
Committee and the stockholders of the Company, the members of the Stockholders' Committee 
shall not be liable for, and shall be indemnified by the Stockholders or provided with insurance 
against, any good faith error of judgment on their part or any other act done or omitted by them 
in good faith in connection with their duties as members of such Committee, except for gross 
negligence or willful misconduct. The Stockholders' Committee may consult with professional 
advisors of its choice, The Stockholders' Committee shall not be responsible for the genuineness 
or validity of any document and shall hove no liability tor acting in accordance with any written 
instructions given to them and believed by them to be signed by the proper parties. All expenses 
incurred by the members of the Stockholders' Committee in performing their duties (including 
fees and expenses of professional advisors) and any indemnification to be provided to the 
Stockholders* Committee shall be jointly and severally borne by the Stockholders, 

ARTICLE IX 

TERMINATION; AMENDMENT, MODIFICATION AND WAIVER 

9. 1 Termination , This Agreement may be terminated, and the Merger abandoned, 
notwithstanding the approval by Parent, Acquisition Sub and the Company of this Agreement, at 
any time prior to the Effective Time, by: 

(a) the mutual oniuem of PhiwiI , Acquisition Sub and the Company; or 

. (b) cither Parent or Company, if die conditions set forth in Section 6.! hereof shall 
not have been met by 5:00 pm (P.D.T.) on May 28, 1999, except if such cundiuuns have not 
been met solely as a result of the action or inaction of the pany seeking to terminate; or 

(c) Parent and Acquisition Sub, if the conditions set forth in Section 6.2 hereof shall 
not have been met, and the Company if the conditions set forth in Section 6.3 hereof shall not 
have been met, iq either case by 5:00 p.m. {P D.T.) on May 28, 1999, except if such conditions 
have not been met solely as a result of the action or inaction of the party seeking to terminate; or 

(d) either Parent or Company, if such party shall have determined in its sole 
discretion, exercised in good faith, that the Merger contemplated by this Agreement has become 
impracticable by reason of the institution of any litiRation, proceeding or investigation to restrain 
or prohibit the consummation of the Merger, or which questions the validity or legality of the 
transactions contemplated by this Agreement. 


60 

COLLECTED 


DEC-19-2002 12=02 flOL TRADEMARKS 7032651075 P. 67 


(e) Parent and Acquisition Sub if any statute, rule, regulation or oilier legislation shall 
have been enacted which, in the sole judgment of Pmcni ami Acquit iun Sub, exercised 
reasonably and in good faith, materially adversely impairs the conduct or operation of die 
Company. 

A;iy teuiniiHiiun pursuant to this Secliun 9. 1 (oilier than a termination puiMjan! lo Salion 
9.1(a) htmif) a\m\\ beefftxied by wrillen notice from lite jiaity m parlies sn tei initialing lo the 
otlier parties hereto. 

9>2 Effect of Termination. Except as provided in this Section 9.2, in the event of the 
termination' of this Agreement pursuant to Section 9.L this Agreement shall be of no further 
foicc or effect, except for Sections 5.1(b), 5.12. this Section 9,2 and Article X, each of^hich 
shall survive the termination of this Agreement; provided, however , that the liability of any party 
for any breach by such party of the representations, wanamics, covenants or agreements of such 
party set forth in this Agreement occurring prior to the termination of this Agreement shall 
survive the termination of this Agreement. 

9-3 Specific parformance » The transactions contemplated by this Agreement, 
including the Merger, are unique transactions and any failure on the pan of the Company and the 
Stockholders to complete the transactions contemplated by this Agreement, including the 
Merger, on the terms of this Agreement will not be fully compensable in damages and the breach 
or threatened breach of the provisions of this Agreement would cause Parent irreparable harm. 
Accordingly, in addition to and not in limitation of any other remedies available to Parent for a 
breach or threatened breach of this Agreement, Parent will be entitled to specific performance of 
riiis Agreement upon «ny breach by the Company or the Stockholders, and to an injunction 
leslraining uny such party from such breach or threatened breach. 

ARTICLE X 

MISCELLANEOUS 

10.1 Exp_cnses. As used in this Agreement, "Transaction Costs" shall mean, with 
respect to any party, all actual, out-of-pocket expenses incurred by such party to thud parties, in 
connection with this Agreement the Merger and all other transactions provided for herein and 
therem; but shall not in any event include general overhead; the time spent by employees of such 
party internally; postage, telephone, telecopy, photocopy and delivery expenses; pcrait and filing 
fees; and other non-material expenses that are incidental to the ordinary course of business. Each 
party hereto shall bear its own fees and expenses in connection with the transactions 
contemplated hereby; provide! however , that in the event the Merger shall be consummated, (a) 
Parent and Acquisition Sub shall bear all Transaction Costs of Parent and Acquisition Sub and 
(b) the stockholders of the Company shall bear all Transaction Costs of the Company prp rota 
among such stockholders of the Company based on their former relative ownership of Company 
Slock, whether or not such fees and expenses have been paid by the Company or the 
siidthuklere of the Company on or before the Closing Date and whether or not such fees and 
expenses arc reflected in the Company Disclosure Schedule or the Schedule of Expenses (such 
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Transaction Costs of the Company being herein collectively referred to as the "Company 
Expenses"), lb effect the foregoing payment, Parent shall deduct from the S32O.000.OOO amount 
set forth in Section 2.1(A), the amount of all Company Expenses certified pursuant to Sectjon 
6.2(t), less $100,000 (the "Net Company Expenses"). 

10.2 Entire Agreement, Ihis Agreement (including the Company Disclosure 
Schedule and the Exhibits attached hereto) and the other writings refened to herein contain the 
entire agreement among the panics hereto with respect to the transactions contemplated hereby 
and supersede all prior agreements or understandings, written or oral, among the parties with 
respect thereto. 

10 J Interpretation . Descriptive headings are for convenience only and shall not 
control or affect the meaning or construction of any provision of this Agreement. The words 
"include," "includes" and "including" when used herein shall be deemed in each case to be 
followed by the words "without limitation/ The word "herein" and similar references mean, 
except where a specific Section or Article reference is expressly indicated, the entire Agreement 
rather than any specific Section or Article. The table of contents and the headings contained in 
this Agreement are for reference purposes only and shall not affect in any way the meaning or 
imerpreiaiinn nf this Agreement. 

10.4 Knowledge Definition , As used in this Agreement, the term "knowledge" and 
like phrases shall mean and include (i) actual knowledge and (ii) that knowledge which a pi uilenl 
business person (including the officers, directors, and Key Employees) could have ohtained in 
the management of his or her business affairs after making due inquiry and exercising due 
diligence with respect thereto. In connection therewith, the knowledge (both actual and 
constructive) of any officer, director, or Key Employee nf the Company shall he imputed lo lr 
the knowledge of the Company. 

lOi Notices. All notices or other communications which arc required or permitted 
hereunder shall be in writing and sufficient if delivered personally or sent by nationally- 
recognized overnight courier or by registered or certified mail, postage prepaid, return receipt 
requested, or by electronic mail with a copy thereof to be delivered by mail (as aforesaid) within 
24 hours of such electronic mail, or by telecopier, with confirmation as provided above addressed 
as follows; 


(i) if to Parent or Acquisition Sub, to: 

America Online, Inc. 
22000 AOL Way 
Dulles, VA 20166-9323 
Telecopier: (703) 265-3004 

Attention: Senior Vice President - Corporate Development 
with a copy to: 
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Mintt, Levin, Cohn. Ferris, Glovslcy and Popeo, P.C 

One Financial Center 

Boston, MA 02111 

Telecopier: (617)542-2241 

E-mail: PSLawrencefgMinxz.com 

Attention: Peter S, Laurence, Esquire 

(ii) if to the Company, to: 

Spinner Networks Incorporated 
375 Alabama Street, Suite 350 
San Franrisco, CA 94] 1ft 
Telecopier: (415) 70V-09M 
Attention: David Samuel 

with a copy to: 


Venture Law Group 
2800 Sand Hill Road 
MenloPark % CA 94025 
Telecopier: (650)233-8386 
E-Mail: stonsfeldt@venlaw.com 
jsavenman@venlaw.com 
Attention: Steven Tonsfeldt and 
Jon Gavenmon, Esquire 

(iii) if to the Stockholders, at their respective addresses set forth on Schedule 1 
attached hereto; 

or to such other addrcsG as the party to whom notice is to be given may have furnished to 
the other party in writing in accordance herewith. All such notices or communications shall be 
deemed to to received (a) in the case of personal deliver)', on the date of such delivery, (b) in the 
case of tiaiionally-recogn&ed overnight courier, on the next business day after the date when 
sent, (c) in the case of facsimile transmission or telecopier or electronic mail, upon confirmed 
nxcipi, and (d) in the case of mailing, on the third business day following the date on which the 
pitxc of mtiil containing such communication was posted. 

1 ft.fi fmmiyrpark. Hiis Agreement may be executed in any number of counterparts 
by original m facsimile sigijHlurc, tt»ch such counterpart stall be mi original instrument, and all 
such counterparts together M\ conslilult: one: and ihe name agreement. 

10.7 Governing Law. This Agreement shall he governed by and construed in 
accordance with the laws of the Couiniuriweallh of Virginia applicable U> contracts made and tn 
be performed wholly therein, 
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10-8 Benefits of Agreement. All the terms and provisions of this Agreement shall be 
binding upon and inure to the bencfitof the parties hereto and their respective successors and 
permitted assigns. This Agreement shall not be assignable by any party hereto without the 
consent of the other parties hereto; provided , however , that anything contained herein to the 
contrary notwithstanding, Acquisition Sub may assign and delegate any or all of its rights and 
obligations hereunder to any other direct or indirect wholly-owned subsidiary of Parent; provided 
farther* however, that any of the rights granted to and obligations of Parent under this Agreement 
(other than the payment of the Aggregate Consideration) may also be exercised or performed by 
any entity controlled by or under common control with Parent (each, a "Parent Affiliate"); 
provided that such Parent Affiliate agrees to be bound by all of the applicable provisions hereof 
governing such exercise or performance and that the Company and Stockholders promptly 
receive written notice of any such exercise Dr performance. 

tonojini. As used herein, all pronouns shall include the masculine, feminine, 
neuter, singular and plural thereof whenever the context and facts require such construction 

Amendment, Modification and Waiver . This Agreement shall not be altered or 
otherwise amended except pursuant to (a) an instrument in writing signed by Parent and the 
Company, if Article VIII Is not affected by such alteration or amendment and (b) an instrument 
in writing signed by (i) Parent, (ii) the Company and (iii) stockholders of the Company owning a 
majority (by voting power) of the outstanding shares of Company Stock held by all stockholders 
nf the Company, if Anicle VIII is affected thereby; provided, however. Thai after the approval 
and adoprirm nf This Agreement and the Merger by the stockholders of the Company, no 
amendment nf rhis Agreement shall be made which pursuant to the California Statute or other 
law require;; the fiirrher approval of the stockholders of the Company; provided farther, however , 
that any party to this Agrmnenl may w<dvr in writing any obligation owed to it by any other 
party under this Agieemeni. Tlr waiver by any parly hereto of a breach of any provision of ihis 
Agreement shall not operate nr be wnsirual as a waiver of any subsequent breach. 

^•U No Third Patty Beneficiaries Nntliing ttxprrss ur implied in this Agreement is 
intended to confer* nor shall anything herein confer, upon any person other than the parties « n d 
the respective successors or assigns of the parties, any rights, remedies, obligations oi liabilities 
whatsoever, 

10.12 Consents. Except as otherwise expressly provided in this Agreement, any 
consent or approval of any patty requested or permitted hereunder may be given or withheld in 
such party's sole discretion, 

10.13 InterpretjLtjpn, This Agreement has been negotiated between the parties and will 
not be deemed to be drafted by, or the product of, any party. As such, this Agreement will not be 
interpreted in favoi of, or against, any porty. 

10.14 No Joint Ventura. No party hereto shall make any warranties or representations, 
or assume or create any obligations, on the other party's behalf except as may be expressly 
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permitted hereunder or in writing hy such other party. Each party hereto shall be solely 
responsible fnr the actions of all its respective employees, agents and representatives 


[Remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, each of Hie parties herdu has caused this Agreement and 
Flan of Reorganization to be executed on its behalf as of the iky and year first above written. 

AMERICA ONLINE, INC. 


Dv : \)JIM.(jM 

Name: David m. Cuiburn 

Title: Senior Vioe President, Business Aflaira 


ADAMS ACQUISITION SUB, INC. 


Bv: D«J/M. (m/A 
Name: navlfl m. eclbmn 
Title: Preaident 


SPINNER NETWORKS INCORPORATED 


By; 

Name: 

Title: 


I COUNTERPART SIGNATURE PAGES OF 
STOCKHOLDERS ARE ATTACHED HERETO] 


/ 


Sipnihirc r.gfl id A^icptiniLiiii) Plin of RaTrpniapWl 
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IN WITNESS VV HEREOF, each nf die panics licreiu In.- caused this Ayreemem and 
fton of Reorganization to be executed on us behalf as of the daj and year first nbove written. 


AMERICA ONLINE. INC. 


By: 


Name: 
Tide: 


ADAMS ACQUISITION SUB. INC. 


By:_ 
Nome: 
Title: 


SPINNER NETWORKS INCORPORATED 


lltle: Cfi/e/ fyenfirt oM<r<?r 

[COUNTERPART SIGNATURE PAGES OF 
STOCKHOLDERS ARE ATTACHED HERETO] 



Sigxilure Pi|t to Aytmtiu mi Ma »f R««t|MdMl«n 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN Or REORGANIZATION 
■ (THE "AGREEMENT"), AMONG 

AMERICA ONLINE, INC., ADAMS ACQUISITION SUB, INC, 
SPINNER NETWORKS INCORPORATED AND 
THE" OTHER PARTIES TO THE AGREEMENT 


The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees to be bound by the Agreement; 
and this Signature Page together with the Signature Pages of America Online, Inc., Adams 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Apeement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement 


NAME OF SIGNATORY 
Allen I Company Incorporated 


Signature 

Kim Wleland 

Print Name 

Hanajiaj Director and CFQ 
Print Title 


Print Name 



/ 


r 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
(THE "AGREEMENT'), AMONG 
AMERICA ONLINE, INC., ADAMS ACQUISITION SUB, INC., 
S POWER. NETWORKS INCORPORATED AND 
THE OTHER PARTIES TO THE AGREEMENT 


The undesigned hereby executes and delivers the Agreement, authorizes this signature 
page to be auached to a counterpart of the Agreement, and agrees to be bound by the Agreement; 
arrifliis Signature Page ^ 1 
Acquisition Sub, Inc., Spiimcr Networks Incorporated and the other paries to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement. 


NAME OF SIGNATORY 


Print Name 


Signature 
Print Name 


Print Title 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
i (THE "AGREEMENT"), AMONG 

AMERI o^ LINE ' mC - ADAM ^ ACQUISITION SUB, INC. 
SPINNER NETWORKS INCORPORATED AND 
* THE OTHER PARTIES TO THE AGREEMENT 

n«o. t TJ 6 hCrCby eXCCUteS 811(1 delivers Agreement, authorizes this sienature 

page to be attached to a counterpart of the Agreement, and agrees to be bouX ft! 
and ^ S Signature Page together with the Signature Pages of America O^Wd^nT 
: ^ NetWOlkS ^ Pres to Z AgttTent 

NAME OF SIGNATORY 



Signature 


Print Name 


Print Title 
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SIGNATURE PAOB TO AGREEMENT 
AND PLAN OF REORGANIZATION 
(THE "AGREEMENT*), AMONG 
AMERICA ONLINE. INC., ADAMS ACQUISITION SUB, INC., 
SPINNER NETWORKS INCORPORATED AND 
THE OTHER PARTIES TO THE AGREEMENT 


<2lO04 


The undersigned hereby executes and delivers ihe Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees tr> bo bound by the Agreement; 
and this Signature page together with tto Signature Pages of America. Online, Inc., Adams 
Acquisition Sub, Inc., Spinner Nerwodcj Incorporated and the other ptrties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement. 


NAME OP SIGNATORY 



Pnnt Name 
Print Title 


/ 


i 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
; (THE "AGREEMENT"), AMONG 

AMERICA ONLINE, INC., ADAMS ACQUISITION SUB INC 
SPINNER NETWORKS INCORPORATED AND ' 
THE OTHER PARTIES TO THE AGREEMENT 

oace t 0 ^?rif fid h6reby ttd d6liVers authorizes this signature 

page to be attached to a counterpart of the Agreement, and agrees to be bound by the a£»* 
and thus Signature Page together with the Signature Pages of America Online, J c Ada^ 
Acqmsmon Sub, Inc., Spinner Networks Incorporated and the other parties™ ^e AereTent 

Z iST" countefpart copies of *• A ^^^^^^o^ 

NAME OF SIGNATORY 



Signature 


Print Name 

$)J? t M fitter) rf^- 

Print Title 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
I (THE "AGREEMENT"), AMONG 

AMERICA ONLINE, INC., ADAMS ACQUISITION SUB INC 
SPINNER NETWORKS INCORPORATED AND 

THE OTHER PARTIES TO THE AGREEMENT 

nase tn2tS2Sf Bd ^ tXtC T, "* deUveB * e Prizes this signature 

STJ? * . J° 6 C ° Un ? part of ** A**™* and agrees to foe bound by the A^Lt 
and this S,gr*ture Page together with the Signature Pages of America Online, Inc AdST 
Acqiasmon Sub, Inc., Spinner Networks Incorporated and the other parti Tto *e A^ent 

NAME OF SIGNATORY 



A 


Print Name 
Print Title 


r 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
(THE "AGREEMENT") AMONG 
AMERICA ONLINE, INC., ADAMS ACQUISITION SUB INC 
SPINNER NETWORKS INCORPORATED AND ' * 
THE OTHER PARTIES TO THE AGREEMENT 


page to ^^^^ this signal 

and this Signature Page toZS the £%Tr f a , 8 f ESt ° be ^ * ^ Agreement; 
Acquisition Sub, IncTspuSe^^^ ^Z^Vl ^ **• Ada ** 
shall constitute count ^cli^f few™ ! ^er parties to the Agreement 

Agreement' ^ R Agreement in accordance with the terms of the 

NAME OF SIGNATORY ..^'..V- ' .' 

Print Name 



Print Name •-•v*..* • - v .. 


Print Title 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
i (THE "AGREEMENT"), AMONG 

AMERICA ONLINE, INC., ADAMS ACQUISITION SUB INC 
SPINNER NETWORKS INCORPORATED AND ' 
THE OTHER PARTIES TO THE AGREEMENT 

nase to S^fif * *** deUverS *■ A &<*™* bonzes this signature 

page to be attached to a counterpart of the Agreement, and agrees to be bound by the A^ment 
and ^Signature Page together with the Signature Pages of America Online, m^ST * 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms ofthe 
Agreement 

NAME OF SIGNATORY 


Print Na 


rnnt Name 


Signature 


Print Name 


Print Title 
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SIGNATURE PAGE TO AGREEMENT ' 
AND PLAN OF REORGANIZATION 
(THE "AGREEMENT"), AMONG 
AMERICA PNLINE, INC.. ADAMS ACQUISITION SUB, INC., 
SPINNER NETWORKS INCORPORATED AND 


The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees to be bound by the Agreement; 
and this Signature Page together with the Signature Pages of America Online, Inc., Adams 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement 


NAME OF SIGNATORY 


PfrMr rtr/iMMs m utter o& 


THE OTHER PARTIES TO THE AGREEMENT 



Print Name 


/i/to/Ac//fe /few/?** * 


Print Title 
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■"■ <• : % 1 ' ' ••• SIGNATURE- PAGE TO AGREEMENT 
• AND PLAN OF REORGANIZATION 

V . (THE "AGREEMENT"), AMONG' 


AMERICA ONLINE, INC., ADAMS ACQUISITION SUB, INC 
SPINNER NETWORKS INCORPORATED AND 
THE OTHER PARTIES TO THE AGREEMENT 



The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpartof the Agreement, and agrees to be.bound by the Agreement: 
and this Signature Page together with the Signature Pages of America Online, Inc.; Adams 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement. 


NAME OF SIGNATORY THE PHOENIX PARTNERS III L.P. 

By:. The Phoenix Management Partners in 
its G eneral Partner 

Print Name 



David B. Johnston 


Print Name 


General Partner 


Print Title 
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• ' /fe :' ' SIGNATURE PAGE TO AGREEMENT 

'\- AND PLAN OF REORGANIZATION 

; / (THE "AGREEMENT"), AMONG 

AMERICA ONLINE, INC., ADAMS ACQUISITION SUB, INC 
• 7 ' * SPINNER NETWORKS INCORPORATED AND 

4 THE OTHER PARTIES TO THE AGREEMENT 

The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees to be bound by the Agreement; 
and this Signature Page together with the Signature Pages of America Online, Inc., Adams 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement 


NAME OF SIGNATORY THE PHOENIX PARTNERS II IB L.P. • 

By: The Phoenix Management Partners in 
• its Gen eral Partner 

Print Name 


Signature 



David B. John8ton 
Print Name . 

General Partner 
Print Title 


i 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
; (THE "AGREEMENT"), AMONG 

AMERICA ONLINE, INC., ADAMS ACQUISITION SUB INC 
. ' , SPINNER NETWORKS INCORPORATED AND 

4 THE OTHER PARTIES TO THE AGREEMENT 


The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees to be bound by the Agreement 
and this Signature Page together with the Signature Pages of America Online, Inc., Acto ' 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement. 


NAME OF SIGNATORY "THE PHOENIX PARTNERS IV LIMITED PARTNERSHIP 

By: Phoenix Management IV, L.L.C. 

it s General Partner 

Print Name 


Signature 



David B. Johnston 
Print Name 

Member 
Print Title 


f 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
i (THE "AGREEMENT"), AMONG 

AMERICA PNLINE, INC., ADAMS ACQUISITION SUB INC 
SPINNER NETWORKS INCORPORATED AND 
THE OTHER PARTIES TO THE AGREEMENT 


The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees to be bound by the Agreement 
and this Signature Page together with the Signature Pages of America Online, Inc Adams 
Acquisition Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall constitute counterpart copies of the Agreement in accordance with the terms of the 
Agreement 


NAME OF SIGNATORY 



Print Name 


Print Title 


i 
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SIGNATURE PAGE TO AGREEMENT 
AND PLAN OF REORGANIZATION 
(THE "AGREEMENT"), AMONG 
AMERICA ONLINE, INC., ADAMS ACQUISITION SUB INC 
SPINNER NETWORKS INCORPORATED AND 
THE OTHER PARTIES TO THE AGREEMENT 


The undersigned hereby executes and delivers the Agreement, authorizes this signature 
page to be attached to a counterpart of the Agreement, and agrees to be bound by the Agrament: 
and thxs Signature Page together with the Signature Pages of America Online, Inc. 1^ ^ 
Acquismon Sub, Inc., Spinner Networks Incorporated and the other parties to the Agreement 
shall consttute counterpart copies of the Agreement in accordance with the terms ofthe 
Agreement. 


NAME OF SIGNATORY 
Print Name 


Signature 


a- 


Print Name 


Print Title 
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Copyright 3 1(k) 

Delaware Statute Preamble 

Derivable Work 3 l(k) 

Designated Persons ' Y j ^ 

Designated Stockholders 6*>(o) 

Dissenting Shares 27(d) 

Dissenting Stockholder 2 1(d) 

Dissenting Stockholders 5 4 

dol iz;ziizizz:zziii(ii) 

Effective Time j 1 

Employee ™~ 

Employee Confidentiality Agreement 4 (1 J b ) 

Employee Plans...; - ^ 

Encumbrances 3 in 

e wsa ^zzzzzzzzzzzzzzzzi^ 

ERISA Affiliate ^Jjjjj 

Escrow Agreement 21(a) 

Event of Indemnification ZZZZZZZZZZZZ 8 7(b) 

Exchange Act ZZZZ"!ZZZ!Z"Z" 3.4(c) 

Exchange' Agent !ZZZZ" 2 2(c) 

Exchange Ratio ZZZ." 2 1(c) 

Executing Period 

" s N °- 5 (0 

Filings 5 j 

l om }°* izzzizzzzzzz:.T4<b) 

Founder 4 1M 

Fraud Claims ZZZZZZZZZZZZZ 8 2(b) 

Fully Diluted Company Share Amount ZZZZZZZZZ7 2 1 

Fully Diluted Company Shares -»\ 

GAAP ZZZZ.'.'IZZ"! 3"i(e) 

Governmental Authority !Z"!ZZZZ"II" \ i t\ 


.3.1(o) 
8.1(c) 


Indemnified Persons. 

Indemnifying Persons , ZZZZZZZZZZZZZ. 81 (d) 

Indemnity Escrow Agreement ZZZ" 2 2(a) I 

Indemnity Escrow Shares * 2 2( ) 

Intellectual Property Rights ZZ1ZZ {uti 

Investigation ; / 

ip^s 

K«yS5wZZZZIZZ!ZZZZ7" ^5 

Knowledge ^ io2 

Leased Real Property ; . 

Liability IZZZZZZ lul 

License Agreements 

Licensed Software 7ZZZZ!IZZZZZZ!Z 3 1(1) 
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Losses 8.1(e) 

May Balance Sheet ^ 1(f) 

Merger 1 

Merger Shares . V \ ( c ) 

Multiemployer Plan S 

Net Company Expenses j q j 

Non-Competition Agreement 4 w e \ 

Outstanding Shares , ' j 

Owned Software Vl(l) 

Parent * ~ ' 

- 4 Preamble 

Parent Affiliate j0 7 

Parent Certificate '*>*)(d) 

Parent Common Stock 

Parent Rights 7 im 

Parent Rights Agreement ZZZZZZZ 2 1 (c) 

Parent SEC Documents ZZZZ"ZZI"" 3 4(&\ 

patents ZZZZZ!!"ZZZ!!IZ"ZZ " 3 im 

Pension Plans 3 Uu) 

pooling of interests ZZZZ 2 23f \ 

Prohibited Transactions ^ 3 

Purchase Representative ' 3 2(d) 

Registration Rights Agreement ZZZZ"Z." 4 i(f\ 

Related Agreements ZZZZZ! 4 

Release Agreements 1ZZZZ d'uli 

Restricted Securities 7 ',,^ 

Rule 145 w 

Schedule of Expeiises ZZ]!]Z"ZZ!ZZIZZ]!l" 62M 

Series A Preferred Stock p ' " ^ 

Series B Preferred Stock Z" " pTu, 

Series C Preferred Stock ZZZ p !^ 6 

Series D Preferred Stock ZI 

Software Prea ™ b ,' 

Stipulated Price 31(1) 


Scolder Agreemerts'"]ZIZZ!IZI ^ / 

Shareholder Ii 
Stockholders. 


Shareholder Investment Representation Letter i 'JS 

e. !,v~ij O.Z(0) 


st(n;khoiderActionZ;zziz]];z]]zz!:z:]:z:::zz::z;::z"iz Prcam ?7 

Stockholders' Committee l A 

Stockholders' Materials Z!ZZZZZZZZZZ.'Z 5 7 

Subject Business ^' 

Survival Date 

Surviving Corporation , , 

Tax h] 

Taxes ZZZZIZZZZZZTZZZZ 31(h) 

Termination Agreement 3 ; 
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Third Party Claim 

Total Parent Share Amount * . 

Trade Secrets """ 21 

Trademarks ZZZZZZZZZZZZZZZZZ. \ m 

Transaction Costs 3 ' 1 M 

Transfer 101 

Year 2000 Compliant I 1 ® 
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State of Delaware 



Office of the Secretary of State 


PAGE 1 


I, EDWARD J. FRESl, SECRETARY OF STATE OF TS£ STATE OF 
DELAWARE, DO HEREBY CERTIFY I3E ATTACHED IS A SRU2 AND CORRECT 
COPT OF TEE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES: 

"ADAMS ACQUISITION SUB, INC.", A DELAWARE CORPORATION, 

WITH AND INTO "SPINNER NETWORKS INCORPORATED" UNDER TEE NAME 
OF "SPINNER NETWORKS INCORPORATED" , A CORPORATION ORGANIZED AND 
EXISTING UNDER THE LAWS OF THE STATE OF CALIFORNIA, A3 RECEIVED 
AND FUKD IN THIS OFFICE OTR TWENTY-EIGHTH DAY OF MAY, A.D. 
1999, AT 5:25 O'CLOCK P.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO TEE 
NEW CASTLE COUNTY RECORDER OF DEEDS. 



991216085 


DATE: 


05-28-99 
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AGRIEHRUT OF MERGER dated as of May 28. 1999, between ADAMS 
ACQUISITION SUB, INC a Delaware corporatiuu ("Acquisition Sub"), and SPINNER 
NETWORKS INCORPORATED, a California corporation (the "Company"). 

WHEREAS, the Board orDirccion «nd stockholders of Acquisition Sub and the Board 
of Director tnd shareholder* of the Company have duly adopted and approved this, ^greemen; 
the Agreement and Plan cf Reorganization dated as of May 28, 199? (the "Reorganimtioo 
Agreement*) among America Online, lac, i Palawan corporation {"Parent"), Acquisition Sub, 
which is a wholly-owned subsidiary uf PajcuL, ilie Ouriipmy and the other parties thereto and i)ic 
bigness combination between Parent and the Company 10 be effected by the mcTserol 
Acquifiiiion Sub with and into the Company, pursuani and subject to the terms 2nd condition i>f 
itis Agjewiiem, die Reorgaiwation Ajreemem. the Delaware General Corporation Law (the 
Delaware Statute'! and the California Gcnetfti Corporation Uw (the "California Stanite '), 
whereby, among other things, dw issued and outstanding shares of (i) Common Stock, no par 
value, af the Company (tic "Cuwpmy Common Stock"), (ii) Scries A Prcfcncd Stock, no par 
value, 01 the Company (the "Sena A Preferred Stock"), (iii) Sarin B Preferred Slock, no par 
value, nf the Company (the "Series B Preferred Stock"), (i v) Scales C Piefened Stock, no par 
value, of the Company (the ''Scries C Preferred Stock") and (v) Series D Preferred Stock, no par 
value, of the Company (the "Serif* D hefeired Stock/ 1 and together with the Company Common 
Stock, the Scries A Preferred Stock, (he Series B Preferred Stoek the Scries C ftefcaed Stock 
and ihe Sene* 13 Preferred Slock, the "Company Slock") (other than shares held by Dissenting 
Shareholders), will be exchanged and convened Into sham of common suck, S,01 par value, of 
Parent (the Tarai! Common Stock") and the correspondiflg Parent Righto in the manner ki fcnh 
w this Agrc^^ct, upon the terms and condition* act forth in this Agreement und the 
Reorganization Agreement, and 

VvH for fedenl innnine tax purposes, it « intended that the Merger shall qualify 

as a tax-free reorganization withifl the meaning of Section 368(a) of the Internal Revenue Code 
of 1986, as amended (the TTodc"). 

Nt)W t THEREFORE, in consideraiion uf the mutual benefits to be derived from this 
Agreement and the Reor; animation Agreement aad the representations, warranties, covenants, 
agreettemfti conditions and pjonxsea contained herein and therein, the partic* hereby agree as 

fftllnws: 

Section 1. Th<M«tfr Acquisition Sub stall be merged with and ioto the 
company (the "Merger"), which at and after the Effective lime shall be, and is sometimes herein 
referred 10 as* ihc "Surviving Corporation." Acquisition Sub and tie Company ar: sometimci 
referred to as the "Constituent Corporations." 

Section I IhsMtttiXAlMLvl tbtMfiKCL The Merger shall become effective 
(the "Effective Time") upon the filing of this Agreement and the attached nAiLers' certificates 
with the Sec/clary of Stale of the State of California pursuant to Section 1 J 03 of the California 
Statute. 


Section 3. Effect of Merger , At the Effective Tim* ttc separate existence of 
Acquisition Sub shall cease and Acquisition Sob shall be merged with and inlu the Surviving 
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Corporation and Ac Surviving Corporation shall succeed, without other transfer, to ill righti and 
property of each of the Constituent Gyrations and shall be subject to all the debts aud 
ILabiliaes of the Constituent Corpanuums in Ae same numer os if the Surviving Corporation 
had itself iTTCiuied them, and be subject to all the restrictions, disability and duties of eatit of 
the Constituent Corporations as provided in (t) Section 259 of the Ddawaie Suduic and (ii) the 
CulifoTnia Staxuie. 

Senium 4. Artie les oflncorp nratfon m>H BvJ,p»t ia d Dtrfrctonand Offlctmrf 
Syrvivifl g Corporation . From and afier the Effective Time, (i) Ae Articles of IncorporanoD of 
the Company shall be amended so that Article III of die Company's Articles of Incorporation 
shall read in its entirety as follows; 

"The iota! number of share? of all classes of stock which the corporation shall have 
authority io iuus is 100, all of which shall ronsisi uf common stock, do par value/* 

end so amsnded, shall be Ae Articles of IncoTpwarion of Ac Surviving Corporarion, unless and 
until altered, amended or repealed as provided in Ae California Statute, (ii) the by-law: of ih« 
Cwnpmy shall be At by-laws of the Surviving Corpnraiion, unless and until altered, amended or 
repealed as provided in the California Statute, the Articles of Incorporation or such by-laws, (iii) 
the directors of Acquisition Sub shall be the director* of Ae Swvivinjj Corporation, unless and 
until removed, or until their respntfiv: terms of office shall have expired, in accordance with '.he 
California Statute, Ac Articles of Incorporation end the by-laws of Ae Surviving Corporation, as 
applicable and (iv) thv office* of Ae Acquisition Sub shall be the officers of Ac Surviving 
Corporation, unless and until removed, ru until their turn of office shall have expired, in 
accordance wiA Ae California Statute, the Articles onncorporation and Ae by-laws of the 
Skiving Corporation, afi applicable. 

Section 5. intentionally Left Blwik. 

Section 6. InT«nlon*Hy Left Blank. ■ 

freton 7. Total Comjdcrttf on: Effect on Capital Stock. The entire consideration 
(Ac "Aggregate Conaidcraiioa") payable by Parent wiA rcspeci to all outstanding share* of 
capital stock of Ae Company (the "Outstanding Sharea") and for all options {whether vested or 
unvested), warrants, rights, calk commitments or agwratents of Any character to which Ac 
Company is a party or by which it la bound calling &t Ac issuance of shares of capital stock of 
the Company or any securities convertible into or exercisable or exchangeable Tor, or 
representing Ac right to purehase or otherwise Tec«ive, directly nr indirectly, any such capital 
gtock, or other arrangement to acquin* nt my timo or under any circumstance, capital stock of the 
Company ur any such oAw securities (Ae "Convertible Securities*; and Ae. Outstanding Shares 
and Ac Convertible Securities being sometimes herein cotltctivelj referred to as Ac "Fully 
Diluted Company Shares*) shall he an afc&regaie cf 2,613.999 shares of Parent Common StnnV 
(ihc "Total Pareut Slur c Atuouur). 

At Ac Effccdvc Time, auhjoct ond pursmmt to me terms and conditions of this 
Agreement, by virtue of Ae Merger and without any action on Ae part of Ae Constituent 
Corporations or Ae holders vf Ac capital stock of the Constituent Corporation*! 


2 


COLLECTED 


\Cd 11* 3d HUL IKHUtriHKKb 7032651075 


i as 


ifS:l 


.»•» '':?!/E"|?:;s ( :(-4 ;i; , ;5 v, i ? , 


could.*., !M h, ag** „ ^ ^ ^™?™'>« « "tar 

capons™, traojhip, Urn vBime. IMum SL ,2 . . '" , "' i "»y" SWB my 

Ac Em, m wRatio, u,i t h earn oaid i* fr. nf™ * • 77 ^ " ,hral » IdBr >""1tiplicd by 
Compaq Stock J ceol ^£S£^*T?£" 

right (th* jtort t ^JSSSSj l f&^frF"*** n ** 

Swi Id jwoMmm SSSfr 1 , "J? ** ml *« t «* <™™»>°» Company 


3 


U£L-15-dmd 11^ HUL IKHULriHKKb 70326^1 0V5 

, IFF.:) 123 93 :^:23/ST. 17:26/^0. 4^519:67:!.- ? 5 


Knot ud stall be distribuled in accords with such riaieholaVi stock purchase iamt 
oi stock npriiw agreement wjth fo Parent. * agreement 

„, tt(M < d) . aarwftfp^atjnfSbpreMden, Stores of Company Stock that are 

■ente vitb (to Cahforma Stamie and who shall not dm wiftfem such demand ox 
uW have Mated app^ ri j hts fwUective , Vt ^ j^™? 

i* cnutled to recatvc pfl>7n „ t of ihc apprised value of not thares of Company Stock held hv 
Sl^Tf ^.o^ofrhoCdi^ua Statute, exc^t * 
Uani held by shareholder, vbo shall have fidl«I to pert* * who SbM SZn? 
wittdnw. or ion merits to appeal 0 f such ^ of Company stSdVrt Cdifem]* 
Statute ;ho thereupon be d*n,aj u, hue b*n converted Into SI to bSL 
exctenaeable, as of tee Effective Time, for (he right to weave, without my interest htr^ the 

(.Mibow or Comply Crtfinci that Imtrly evidenced «* shares of Co<^ S S 

(e) MjUtffiffltt for C<tMiul CbwgaS- i;priortoth«El&ctiveTimc.Pireatorthe 

capital stock or lecurjnesamvcrii'beiiuotharo of its e^ih.! .Lv c i « L 
uill be arfiufiid «,* rMM ,„ u, 7 .™T^ QT J * c ^ lW t«B the Exchange Rarin 

oi mares of Company Stock tod the holders of shares of Parent Commun Slock. 
Sc «»on8. Elemvr iWnrtt- | |e tt Ul > B f CertH^,. 

(a) B KlMffft A fgat EquiScrYc, L.P. shall act at exchange agent ftoMtherwith *nv 
«^t UI a gMtt ^ 

(b) Imantioaally LeA Blank. 

„ t - (C L PtftfV tf CinniMi StaA Bv p i rfn » A , ^ „ pracu'cahle »fter the 

SETS? ^ ^ * W * Exehail S e A 8 W * » ^ordancc 

w,th tms Sect™ j!(c) wnety percent (90%) of the Me^n- !W isauabte to each ftaeholdTof 
he Company purist to Sed.on 7 in exchange for outstanding ,ha™ of Compaq Slock 
( Exchange Aficri Shares") and (n) ceah for feU B hari S ^oeiaiM ^th tKchSc 

S; ^ ."fT* MCMdJn * 10 Sccti0B Wft bcl ™ A" SM « - P«3k after 
the Effe tive Trme. Parent shall cau* to be dlnrfkut* to Stat. Street B aok and Iruat Company 

^Idcr of the Company pumiant to action 7 in c^haage for omatanding ahara of 

^ E,crew Sharej ■ 1,16 »f •!« Mroflrj Escrow Agent k 

amounts calculated accotdmg to Section 8(0 below, All calculation, to determine ft! number of 
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Merger Shares 10 be delivered to the Exchange Ascot and Indemnity Escrow Agent as aforesaid 
dull bciotindcd to the nearest whole share, 

(d) fractdare Tar Eartiaogc- 1 W w,§ipt by the Exchange Agent at or after the 
Effective Time &om a shareholder of the Company of (i) & surrendered certificate or certified 
which inuttftdiattly poor to the Effective Time reprwented issued imd outstanding shares oF 
Company Stock (each, a "Company Cerfficiw), (li) an executed letter of transmittal, m which, 
amonj other things, such holder agree* iq be bound hy tenon 7i(b) of the Reorganization 
Agreement and any other applicable restrictions on transfer of die Merger Shares represented by 
such Parent Certificate^), including restrictions relating to the Indemnity Escrow Agreement, 
(iii) three (3) stack powers duly executed in blank and (iv) such other document* as my be 
i j easonably required by Parent or the Rxcbnagr A^cnt; Mich sban-hnlrfa shall be entitled to 

t . receive in exchange tberefor i certificate or certificate (each a Tarcnl Ccnificatc") icprcscntinj 

the number of Merger Shares (lets the Indemnity Escrow Shares athbUTable to such ihareholdcr) 
representing thai number of Merger Shares that sucb holder his the rigai to receive pumiani to 
Section 7 with respect to such Company Certificate upon its canccHjilioQ, together widi anv 
associated cash for fractional shares (less 10% of such caah attributable to the Indemnity Escrow 
Shares, which shall hi deposited * ith the lndcmniry Escrow Agent). All Indemnity Escrow- 
Shares shall be held by, and distributed in accordance with, the terms and provisions of the 
Indemnify Escrow Agreement. 

(c) TranfifmnfOrTin'Htilfl- In the evem of ft transfer orownerchlp ofshares of 
Company Stock that is not registered on the transfer retards of tk Company, Parent Cm ti funics 
representing the proper mate of Merger Shares may beissucd (subject to all escrow 

, requiranents contained in this Agreement) to a transferee if the Company Certificate 

icpre&entiuii sudi Company ,$iack is presented to the Exchange Agent, urcompanlcd by all 
documents required to evidence and effect such transfer and by evidence that any applicable 
stock Of ether transfer lues hav* b*n paid. Until surrendered as contemplated by this Section 3, 
each Company Cemflcate shall he deeded, on and alter the Effective Time, to repwsent only the 
right to r^nvo upon »ugh awreoda, Parent CcrtiBceta rtprcscattog Me^er Shares (subject lo 
all escrow requirements conuinnd in (his Agreement) as contemplated by Section 7(e), without 

' interest. 

(f) Actional Sharec. No fractional shares of Parent Common Stock ehall be issued 
m connection with the Merger, but in lieu thereof each holder of Company Stock who wonid 

< Otherwise be drilled to receive a fiacliuo of a share of Parent Common Stock will rrcei yc from 

Parent, at such time as suoh holder has the ri jbi to reeciv* a wmfieare representing Merger 
Shares ai contemplated by Section 8(d) (but for the escrow requirement of Section 8(b) herwl), 
an amount of cash (without Interest), rounded to the warest cent, equal to (1) 5 122. 1 S (the 
"Stipulated Priw") multiplied by (ii) the fraction of a share of Parent Commuu Stock otherwise 

: issuable sueh holder. Hie fractional interests of each shareholder of the Company vill be 

aggregated so that no shareholder of the Company will waive cash in an amount equal or 
greater than she Stipulated Price, 

(S) Wo Further OOTMihio Rights in Comply yr ? riL All Merger Shares issued 
upon the surrcndff for exchange of shares of Company Stock In accordance with the tenro of this 
Agreement Shall be deemed to have been issued in full satisfaction of all rights pertaining to such 
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shares of Company Stock. If, after tha Effective Time, any Compaay Certificate is presented to 
in Surviving Corporation, such Ompimy Ccnificale sfimlJ he canceled and exchange as 
provided La this Agreement. 

(h) a mplfitv. Neither Parent, Acquisition Sub nor the Company shall be liable to 
any hulder of shares of Company SiocV or Pirent Cnmmon Stortr, at rhe case may be, for Merge; 
Shares (or dividends 01 distributions »ith respect thereto) to be issued in exchange for Company 
Stock pu/suam to this Section 8> if; on or after the expiration of six months following the 
Effective Time, such shares are delivered to a public ft/Tidal pursuant to any applicable 
Abandoned property, eschcai or similar law, 


W L08.t, StOlW Or DMfrttvui C*m T *ny r,*fa m U ^ m 

Certificate shall have bra lost, sioIdi or destroyed, upomhe making of an affidavit to that effect 
by the person efcrieg such Company Certificate to be lost stolen or destroyed and, if retired 
by Parwi, rtm posting by such person of a bond in such amount as Parent may reasonably direct 
da indemnity against any claim thai may be made against ii with respect to nich Company 
Ceniacatt, Parent will issue in exchange for such lost, siolen or destroyed Company Certificate 
the Mergrr Shares and cash In Hen of fractional share* deliverable in respect thereof pursuant to 
thia Agreement. 

SwtlOB 9, Conversion of fin e Company EmplnvM Op tf Oft cr SecnritHis. 

(a) Subject to Section U(o) and 7(c) of this Agreement, at (he El&eiive Time, each of 
lire Csmpany's Ihra ouLsnmding employee and consult*™ siocfc options (collectively the 
"Company Options") which have not been tqjminated, exercised or othetwwc convened £ of the 
Eftefive Time (including the incentive stock options andnon-quilificd stock options under the 

1 W Stock Plan (die "Company Stock Plan") to purchase Company Common Sioc V, by vlrrue of 
the Merger and without any further action on the part of any holder thereof; shall be assumed by 
Parent and substituted for an option to purchase a number or Shares of Parent Common Stock 

dMgrmln^ fcy multiplyi!** tk numVcr of 3huc» »f C»mj«my' Ctttucn gtotk covert U 7 iwvh 

Company Option immediately prior to tbe Effective Time by the Exchange Ratio (rounded dovw 
to the nearest whole number of shares), at an exercise pace per share of Parent Common Stock 
equal to the exercise price in effect wit* such Company Option immediately prior to tbe 
nffective Time divided by the Exchange Ratio (roundnH up lo the nearest cent), wh{ri option to 
purchase Parent Common Stock shall contain the same term* status as an 'incentive stock option" 
under Sectian 423 of the Code (if «uch Company Option was theretofore i Company inceouve 
Stock Option), vesting schedule and Otherwise be cm uihsuniiidly ih« same (emis and cundilinns 
us set forth in the uesumed Company Option (uny such assumed Company Option being herein 
ivfcrml to as m "Assumed Option*). The panics intend that ihe assumption and convention of 
Company Options under thia Section ) shall mcci the requirement* of Section 424(a) of the Code 
and iWs Section 9 dull be Inicipretediu a manner enim'stem with such toerpreiaiion. 

(b) Except aa set ftrth in Section 9(a), all outstanding shares of prefensd stock or 
other tccuritiae of the Company that arc convertible, directly or irdiwily, inm xlura at 
Company Common Stock shall be converted into such Company Common Sleek in accordance 
with therespecuv? i«ms thereof efTectivc imm«<li»ltly pnorto IheCJosing ar.d shall be included 
in the calculation of Fully Diluted Company Shares. 
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t (c) Pursuant to this Section the Company hereby assigns to Parent effective 
immediately after the Effective Time, all "rights of repurchase" (as described in the stock 
prc**K agreements and stock option agreements under the Company Stock Pku), with respect 
to mL shares purchased under the Company Stock Plan of issued or issuable upon exercise of 
♦tock options granted to optionees trader ibe Company Sux* Plan, so that no shares of say toe 
or nature shall vest, and no nghts 

Svrion 10. Intentionally Left Blank. 
Section 11. Cnn trim *nt Corporally . 

M Organization u f ri. e ft»pp|ffly 

(i) ^gCtBOn i ti aa. The Company was incoipocvlcsd under the laws of the State 
ofCahfbrma on March 12, 1996. 

(») Authorised Stook; OuhtandlnP fimuriifci As 0/ the record date for 
purposes of vonng nn the Merger, the authorised capital stock tfthv Company consisted of (A) 
15,600,000 shares o/Company Cranncm Stack, of which 3,2X5,M8 shares were issued and 
outstanding, (B) 500,000 Shares of Sen e& A Preferred Stock, of whieh 365,208 shares were 
issued ttOd uutstandir*. (C) 1,200,000 share* rtf Series B Preferred Stock, of which 1,076 389 
snares were issued and outstanding (D) 2,700.000 shares of Scries C Preferred 5to*£ of which 
2,647,050 shares were issued and outstanding, atf (£) 4,000,000 shares of Scries D Prefer* 
Stock, of which 3,809,51 8 shares were issued and (ratstandinj (the Shares of Series APrefarcd 
Stock, Series B Preferred Stook, Scnca C Prtfcned Stock end Scries D Frefeucd Slock arc, 
Lollrxnvely, du "Company Preferred Stock"), m Ump^y has reserved (A) 2,650,000 aharcs 
of Company Common Stock for issuance upon the c«rase ofCampany Option*, (B) 341,^4 
shwes of Company Common Stock for issuance upon the exercise of watraats, (Q 25W shares 
orScriea C Preferred Stock tor latuanee upon exercise of warrants and (E) 26,455 shares of 
•Sfn« D Preferred Stook for uiuuvco upon «xerei'*e of wuruu, a* of ihe record d&r* Air 
purposes of voting on tin: Mctfier, each share of Company Preferred Stock was convertible into 
Company Common Stock on a one share for one share basis. 

(b) Sflmstfn cMfiqui&ite&iS 

(i) Ipcorporario^ Acquisition Sale was incorporated under the laws of the 
itati of Delaware on May 21 ,1999. 

fii) AutfifiriTrd ^{prV Acquisition Sub is amheriied to iccue aa aggregate of 
three thousand (3,000) share* of Common Stock, S.01 par value ("Acquisition Sub Stock"). 

(iii) Outstanding g^y As of the date of tins Agreement, an aggregate of one 
hundred (100) shares of Acquisition Sub Stock arc outstanding. 

W AgQuMiloa Sub stafletoito The solo stockholder of Acquisition Sub, 

as the holder of the number of Jiares of stock Acquisition 5ub thai would be necessary 10 
authorize or take such action at a stockholder meeting, duly approved and adopted (lie 
Reorganization Agreement and this Merger Agreement wiiboui a raectinfi by written consent 
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dated May 28. in accordance with ihc provisions of Section 228 of tic Delaware General 
Corporation Law, 

( d ) Company Shareholder AppnavaJ The Reorganization Agreement and this Mei«c: 
Afcieeiiieui *erc duly approved and adopted, wltlout a meeting by tvritten consent dated May 
28, 1 999, in accordance wiih ibe provisions of Section 603 of the California Grn«™i Corporation 
Law, by the hnlrlrrs afar least (i) a majority of tht outstanding tt&rce of Company Swek, vtrting 
separaiely, (ii) a majority of the outftanding shared of the Series A Preferred Stock and Series B 
Preferred Stock, voting together a* a angle doss, (iii) a majority of the outstanding of the 
Scncs C Preferred Stock, voting separately, (iii) a majority of the outstanding chares of the Series 
U Prefened Stock, noting ocparntoly. and (v) a majority of tht outriding dituw utteries A 
Preferred tack. Scries B Preferred Stock, Series CI Preyed Stoek and Series D Prefer^ Stock, 
voting together u a single class. 

Section 12. Amendment: Tfwqfanffan 

(a) This Agreement may be ameodnl by the parties, by action taken hy their 
respective Board* of Director*, at any tune prior to the Effective Time. No amendment of this 
Agreement shall be mads; which pursuant to the Delaware Statute; California Statute or other law 
requires the further approval of the shareholders of cither or both of the Constituent Corporations 
unless such approval has been obained. This Agrecmcm may nor b« amttidrt except by an 
instrument u writing signed on behalf of e^h of the parties 

(b) Norwiihstanding the approval of this A^iecmcat by the shareholder* of 
AquWtloaSub and the shareholders of the Company, this Agrccmcntmay bctenmnatedat any 
lime prior to the Effective Time hy mumnl agreement of the Constituent Corporations. This 
Agreement shall terminate forthwith m the evtnl that the Rcorganiwuuii Agreement &haU be 
terminated as thereto provided. In the event of the termination of thai Agreement a* provided 
above, this Agreement shaB be forthwith became void and flint shall be no liability on the parr 

rtf fitter Ctmttituenr Corporation or tKoir KipccUv* s»TTicCTf or directtti, accept U OtlwM'ii* 

provided in the Reorganization Agreement, 

Section 13. ggpfo^frocciiupon Delaware Secretary ofState. Tie Cumpany 
hereby apt* that it may be wived with pocess in the State of Delaware in any proceeding for 
enforcement of any obligation of Acquisition Sub, as well as ibr enforcement of any of iu 
obligations arising from the Merger, including any suit or proceeding to enforce the right of any 
shareholder! as determined to appraisal proceedings pursuant lo Section 262 of the Dilawe 
Statute (aa applicable), and irrevocably appoints ihe Delaware Setrciwy uf Sute as its agent to 
accept nL-rviec of process in any snob ait or proceeding, which process shall be mailed to the 
Couipauy al ihe addrcst provided in Section 15 below. 

Soction 1 4. Entire Aitr^ynt This Agreement and the Reorganisation Agreement 
and the othw documents referenced therein contain the entire agreement among too parties hereto 
aith ncpeei to the transactions coniflmplated hereby and supersede all prior agreements oi 
understandings, written nr oral, among the parties with T*spect thereto. 
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Section 15. jVsticu. All notices 01 njhrrcoramuBieatiaBe^.Vh,,. ■ ^ 

nafianaUy-recogmzed ownt jht coiiriw or by reaped or eJfi^ i! V by 
receipt jamatei, or by decide ^ ^ " a ? ' ETf* mum 
within 24 hMn o/sueh elects US ? ? Py - "^^vmd by majl (as afcresaid) 

a« provided Jjq\v 

i 

(0 ifw Acquisition Sub. lo: Amelia Online, Inc. 

22000 AOL Way 
Dullw, VA 20166-9323 
Attn; Senbr Vice toMm. Corporate 

Development 
Telecopier: (7UJ) 265-3004 


"«h a copy to: America Ottliae, be. 

22000 AOL Way 

DuU6j,VA 30166-9323 
Attn: Ctncral Coumel 
Twlwcpior (703)265-2208 

wflh a copy to: m *, Uw, Coin, Ferris, Gitroky and 

One Fimncial Center 
Boston, MA 02111 
Attn; Peter S.L«wen£a,H«niiro 
Telecopier (212)542-2241: 

00 iftothcCofflpany.td: Spinner Networks incorporated 

375 Alabama Sneer, Suite 350 
Utn FrtMiieo, CA 94110 
Attn- David Samuel 
Telephone: (415)934-2700 
Telecopier (415)703-0980 

wiUiieejytfc V,miure Law Group 

135 CornTnunweaitn Ave, 
M*nloPaik,CA 94025 
Attn; Steven Tonefoldt, Squire 
Jon L 0*veiunan, Esquire 
Telephones (e7SQ) 554-4468 
Telecopier; (640)233-«3W 

SSfa^ W faamle «* «•* shall be la «Zl 

■^mern, and all sueh poparts kpdnr shall ccfifluulconVaTdthci^einS. 
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[Remainder of ibi» pag* inMationilly ten blank] 
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Merge: to be executed ni delivered on hj bcWs of fete frtifeve 

ADAMS AC0UEI1T0N SUB, INC. 

taJ.MlchulKdly Jj 
Tillc; VbFreAtoiaiidTtwiTw 

N«ne2 Sheila A. (M 
Tide: Seemaiy 

SPlNNJ£KNErWOHKB INCORPORATED 


Br-- 

Name: 
J* 


TBte: 
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I deHvend oa :« behalf y ef fc. ^ ^ ^ 

ADAMS ACQUISITION SUB, INC. 


of 


Name; 
Title: 


By: 
Titk 


SPINNER 



001 LECTED 
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SECRETARY'S CBRTttlCATE ' 
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SECRETARY OF STATE 



Jby^ ^^^StateoilheStnteofCalifo^ 

That the attached transcript of Dar ,„^ , 
been compared with the recrLn ., ? ge(s) has 
which it purports " bp e e ; 0Id on <"« this office, of 

and correct ' 8 °° Py ' and that » * foil, true 


ne Mate °* California this day of 


JUN -31299 




Secretary 0/ State 


COI..I.FCTED 


Jap n mn 
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AGREEMENT OF MERGER dated u ofMay 28, 1999, between ADAMS MAY 2 3 1999 
ACQUISITION SUB, INC, a Dclswue coipontion fAcfluiaitioii Sub"), ami 8P1NNKR 
NETWORKS INCORPORATED, a California corporation (the ^mpany-). g U m $, Sue*/ Of Slate 

WHEREAS, the Board of Directors and stockholders of Acquisition Sub end tha Board 
of Directors ud shareholders of toe Coiuuviy have duly adopted and approved this Agreement, 
tbe Agreement and Pisa efltargaiiuaaon dated as of May 28, 1 999 (the Ttoiganbation 
AgwBMnf) mnt$ Amain Online, Inc. a Delaware corporation (TawrA Acquisition Sub, 
which is a wholrv-owned subsidiajy of Parent, the Company and the other parties thereto and the 
business combination between Patent and the Company to be affected by the m«g« of 
Actuation Sub wimntd into fa Company, pursuant and lubject to the term and conditioas of 
this Agreement, the Reotgaoitition Agreenimt, the Delaware General Corporation Uw (the 
"Delaware S haute") and the California General Corporation Uw (the "Califomii Staiina"), 
whereby, among other things, the issued and outstanding ibva of ffl Common S&xk. no p'jr 
value, of the Company (tie 'Orapany Cwmnon Stock"), (ii) SeriM A P*W Steele, no par 
value, of the Company (foe "Series A P**nrd Stock"), (iii) SariesB Referred Stock, no per 
vnhie, of the Company (the "Series B Pretki«i Stocky (iv) Seri« C Prefcred Stock, no par 
value, of the Company (the "Sena C Preferred Stock") and t» Series T) Preferred Stock, no par 
valne, of the Company (the "Series D Piefcncd Stock.' and together with fa Cornpaiiy Common 
Stock, the Seriea A Pretered Stock, the Series B Prefarcd Stock the Scries C Preferred Stncfc 
»d to ScnesD Prefers* Stock, the "Company Stock") {other than shares held by Dissenting 
Sharetolden), will he exchanged and converted into sham of common stock. $.01 par value, of 
Patent (the "Parent Common Stock*) nd the corresponding Parent Rights in the manner act forth 
laftaj Agreement, upon the terms and conditions jet ftrm to this Agreement and the 
Reorganization Agreement and 

WHEREAS, for fetal income tax purposes, it is intended (hat the Merger t tall qualify 
as a tax-free ieorgamatioa within the meaning or Section 308(a) of the Internal Revevu Cede 
of 1986, as amended (fee "Code*} 

NOW, THEREFORE, in cnnsicWon of the mutual benefits to be derived fiom this 

Agreement and mc Reorganization. Agreement and fa representadona, warranriw, covenants, 

agreements, conations and promises contained hack «d thcrra. the parries hereby anee as 
follows: 

Section I. Ihe_%nct, Acquisition Sub shall be merged with tal Into fa 
Company (ft* "Merger*^ which at sod after die Effeotiva Time ahull be and ia aoiaetbiefi hcrrin 
idfcnnJ to us me 'Surviving Coipontion." Acquisition Sub and the Company arc aometi&es 
referred to at fa ■Consritnent CorporatJons. - 

Hectiou 7 - ThcEflfceuvt Tbn» of ^ yi»pw. Tht Mvpr shall become effective 
(the "EfiectrYo Time*) upon the filing of this Agreement and the attached ofices' certificates 
the Secretary of State of Uae State of California pursuant tn Section 1 103 of the California 
Statute. 
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Section 3. Rf fa ^ a fflmtr. Al the Elective Time the separate odrtonw q( 
Aetplrition Sub shall ceaoe and Acquistimi Sub shall bt merged with and into the Surviving 
Corporation, mid ibe Samying Corporation (hill succeed, without other transfer, to ill rights tnd 
pnrerty uf cadi of the Constii^ 

liabilities of the Cocititucttt Corporations in the same miftflg u if the Surviving Corporation 
had itself incurred than fe and be subject w alt the raoledoiw, dis^iKtica and dudes uf each of 
the Contfitnenr Corporaiiona as provided in (i) Section 259 of tht Delaware Statute and Qi) tho 
California Statute. 

Section 4. yticjp Of IflCTrP onitlOl^jUlrt Bv«l»mi and Directors and Officcrt of 
Surviving CorDOaHQlL From and after the Effective Time, (i) the Articles of IncotDoraiott of 
tte Company ihall b* amended to that Article HI of tho Company^ Articles of Incorporation 
chill Tad in it* entirety as Mows: 

'Ibe totRl number of diarca or all Masses of stock which the coloration shall have 
auihurity to imoo la 100, all of which ihall consist of common stock, no par value," 

and io amended, shall be the Article* of Incorporation of the Surviving Corporation, unites and 
nod) altered, Emended or repealed as provided in the California Statute, (ii) the by-laws of the 
Conrpany shall be the bylaws of the Surviving Corporation, unless end until altered, amended or 
repelled as provided in die California Statute, the Article* of Incorporation or such by-lwt, (Hi) 
the directors of Acquisition Sub shall be the directors of the Surviving Corporation, unless and 
until removed, or until their respective terms of office fthall luve expired, in accordance with the 
California Statute, the Axtieles of Incorporation and ihe by-laws of the Surviving Corporation, as 
applicable and (xv) the oflwrt of ih* ArqmsiHcm Sub shall be the officers of the Surviving 
Corporation, unlus and until removed, or until their terms of office shall have expired, in 
accordance with the California Statute, the Articles of Incorporation and the by-laws of tta 
Surviving Corporation, u applicable. 

Section 5. Irtaritmally Left Blank. 

Section 6. Intentionally Lett Blade. 

Section 7. Tptil (foaldertttiont Effect ?n frplfl Stock, The entire tt*mdcraiion 
(the "Aggregate Cowidcratton' 1 ) payable by Parent witfi respect to all outstanding shaico of / 
capital stock of the Company (the 'Outstanding Shares") and for ill options (wtether vested or 
unvoted), warrants, rights, calls, cuinmitments or igreanoits of any character to Wfcich the 
Company Ss i party or by which it is bound calling for the issuance of shares of capital stock of 
the Company or any soenritiea convertible into or exercisable or exchangeable for, or 
«p«ecting the right to purchase Or otherwise receive, directly or indirectly, my such capital 
stock, or otner arrangement to aequixt, sr any time or under any circumstance, capital stock of the 
Company or any suofc other securities (the "Convertible Sccuritiea"; and the Outstanding Sham 
And thft Cmwertible Secnritics being sometimes herein collectively referred to as the "Fully 
Diluted Company SbarcO shall be an aggregate of 2,613,999 snares of F«mt Common 8tock 
(the "Total Parent Share Amount"). 
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i~ <EfefarmA ^ ^POsaW to lam md condition of 4« 
TOn Stock, S-OlparvHtaaperfiba^ of Acquiaiim SubihUlfe JvT^L^L t. , 

„ , r 1 * «nacae nenaontioi my «uoh shares dull esase to hivo inv ririrfs villi 
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references in this Agreement to the Merger Shires alullle dccmod to include the Final Rights. 
The share* ofFiraxi Common Stock to be issued upon the exchange and conversion of Company 
Stock m accordance with this Section 7(c) shall sometime! be hereinafter oolloctively itfcared to 
as the 'Merger Shaes." Sutgect to Section X with reject to Merger Shares, tbe Merger Shares 
snbjecr to the rights of repur^ 

> Pjihh i^d shall be distributed In accortoce with sab itoehoWer'i stock purchase 

, or xtock option agreement with tbiiPeRst- 

(d) Sharei of Dissenting ghflre^ den. Shires of Company Sim* rhat m 
i outstanding immediately prior to tbe infective Time ind "which arc held by «h mholdo* (each, * 

"Disrauhig Shareholder*) who shall not hive voted in tour of the Merger or consented thereto 
in v/riiiag mi who shall have demanded properly h writing appraisal fhr such shares m 
accordance with the California Statute and who shall not have withdrawn such demand or 
otherwise have forfeited appraisal rights (collectivity, the "Dissenting sham") shall not be 
converted into or represents tight to receive funtf CoormofL Stnclc. Surh chflr^Hnldrrs shall 
be entitled to receive payment of the ippnriwd- value ofiuch shares of Company Stock held by 
them in accordance with the provisions of the California Statute, except that all Dissenting 
Stpnw hdd by shareholders who shall have failed to period or who effectively shall hove 
withdraws or lost their right! to appraisal of such Shares of Company Stock under the California 
S taiute shall thereupon b e deemed to have been ©onveitod into ted to have become 
exchangeable, as of tin Efiktivi lima, ftr the right to receive, without any interest thereon, the 
Parent Common Stock, upon Brands, in the maimer provided in Section 8(d), of the Company 
Certificate or Company Certificates that fbuno-ly evidcutfd such shares of Company Stock. 

» 

(o) Adlestmsati for giptm p tan gp . If; prior to the Effective time, Parent or the 
Company recapitalizes through * subdivision of its outstanding shots into a greater number of 
shares, or i combination of its outstanding sham into a lesser number of shares, or reorganizes, 
reclassifies or otherwise changes its oMttuxliog shares Into die same or a different number of 
< sharei or other classes, ur declares a dividend on its outstanding shares payable in shares of its 

i " capital stock or awmitic* convertible into shares of ib capital flcckt tbn tho ExchED£0 

will he adjusted appropriately * as to maintain the relative proportionate interests of the holders 
of shares of Company Stock and the holders of shares of Parent Cmmnnri Stock. 

i Sortion 3. Escrow Pen etifc E*eWa of CcrtffleatM, 

/ 

(a) BrehgftfeAf Mi t. EquiSerye, LP. shall art as exchange agent (together with my 
other agent or agents which Parent may appoint, the "Exchange Agent") in the Merger. 

( (b) Intentionally Left Blank. 

(c) Dettvcrv ef C nimptp y«ndc fl y ^rmt As won as practicable after the 
F-ffectiv* Time, Pamnt shall make available to the Exchange Agent for exchange in accordance 
with this Section 8(0) ninety percent (90%) of the Merger Shares issuable to each shareholder of 
the Company pursuant to Section? in exchange for outstanding chares of Company Slock 
("Exchange Agera Shares') and (ii) cash far fiiotionil aba cs associated with the Exchstge 
t Agent Shares in amounts calculate) according to Section B(f) below, A£ SOfln as practicable niter 
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, 4c EGcctiTC Time, Pan*u ifanll cause to be distributed Id Stite Stmt Bisk ud Trait Company, 

(the 'Tndanmiy Escrow AgcnT) (j) tea percent (10%) of the Wapr Shires iiraable to eacb 
shareholder of tho Company pureuant to Section 7 in exchange for dUtstaoding shares of 
Con^any Stock (collectively, the "Indemnity fcerow Shaw') tod (ii) cab &r factional shares 
associated with the Indemnity Escrow SHarw in the name of the Indemnity Escrow Agent in 
mnotmta calculated trsoiding to Section 8(f) below. All calculations to detemme the mimbcrof 
M« ger Sham to tx delivered to the Exchange Agent and Indemnhy Iserow Agent u aforesaid 

* shaD be rounded to the nearest who! e shm. 

Effective Time from a ihareholder of thfl Company of (|) a wmndered certificate or certificates 
which immediately yrior to tb Effective Time represcntad issued and outstanding share of 
Company Stock {owh, a "Company CcrtifigalO, fl) an executed letter of transmllal, in which, 
among oth* things, inch hold* agree* to be bound by Section 7.2(b) of the Reorgftniutbn 
Apxmm and any other applicable restrictions on transfer of the Merger Sham represented by 
uucb Parent Certificate^), including reitrictions relating to be Indemnity Escrow AgreemeaR, 
O'iO three (3) dock puwer* duty executed in blank and Civ) such other ft*"T"Ttt s as may be 

< rcaaonably required by Parent or the Exchange Agent such shareholder shall be entitled to 

receive in exchange therefor a certificate Of certificate* (each a Tarent Ccrifwte") repealing 

, the numb* of Moger Shorn (leas the Indemnity Etcrwr Sbvtc attributsble to such shareholder) 
«F**ntma fiumbtf of Merger Shares that each holder has (he right to receive pursuant to 
Section 7 with respect to such Company Certificate upon its cancellation, together with any 
associated c*A for fractional shares (teas lMi of such cash attributable to the Indemnity Escrow 

, Stern* which shall be deposited with ibe Indemnity Escrow Agent). All Indemnhy Escrow 

Shares ahall be held by, and diBtribuUd Id acconbnei with, thr. imni and praviiioni of the 
Indemnity Escrow Agreement 

i 

( e ) Transfer* of Ownership, Iniheeventof atranstoofownerdiipofshaittof 
, Company StoJk that ia not itguvcod on the transfer records of the Company, Parent Cmificxiw 

representing the proper number of Merger Shaies may be Issued (suty ect to all csctuw 
raquiremflcts conttiaDd m tbia Agrramect) to a transferee if the Company Certificate 
rqmamii^whC^BnyStodu 

documents required to evidence and effect such transfer and by evidence thu any tppbeablt 

Ktoct or other trmifcr tixee have been paid. Until surrendered as contempt wed by this Section 8, 
edi f-nmpany Certificate shall be deemed, an sod afln the Effective Time, tn represent only the / 
rlsfal to receive upon such surrender, Parent Certificates representing Merger Shares (subject to 
all cscrow-requirements contained in this Affooment) as contemplated by Section 7(c), without 
t interest 

(0 1 ErarioaalSharet No Pactional shares of Parent Common Stock shall be issued 
in connection with the Merger, but m lieu thereof each holder of Company Stock who would 
otherwise be cndtled to receive a ftaetfon of a share of Parent Common StocV will mtivr. firm 
Parent, it vith lime u mirfi hnld«r has the right to receive a cctifirjde represtuting Merger 
Shares as contemplated by Section 8(d) (but for the escrow requirements of Section 8(b) hereof), 
an amount of cash (without interest), rounded to the nearest cent, equal to (i) $122.1$ (the 
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"Sdpnlated Price") ouroplied by pi) the fricticn of a share ofPficnt Common Sroek othswi,, 
isiuible to nu± holder. Tie frantioMj intcrsjts of each shareholder of the Company will be 
aggregated so that no dmeholds of tht Company wfll receive caah in nnoouflimual or 
greater dun (he Stipulnted Prlco. 

® fiaTw^" Oramhfr Mf Mi htTniDinaiittsk, All MirgBrShaits issued 
40 "^f/ 1 ^ of dans of Company Stock in accordance with the terms of this 
Agnsmmt sn«B ba itoned lo been isnc^ 

shares of Company Stock. If. after foe Effective Time, any Company certificate ii presented to 
tne Surviving Gjrpaation, juch Company Certificate shall be fueled a d rxchaig»d as 
provided in this Agreanoi. 

(h) L!lMHtT> Nether Parent, Acquisition Sua nor the Company shall be liable to 
any holder of shares of Company Stock * Parent Cstmam Stock, as the ease may be, for Merger 
Sham (or axvi<ta4a or diatibutiou with aspect Wo) to he issued in exchange for Qsmpany 
Stock pursuant » this Section 8, it on or after the expiration of six months following the 
Effective Time, such sham are delivered to a put lie official pursuant to any applicable 


by Ik person claiming such Company Certificate w be lost, stolen or destroyed and, if required 
by Parent, the posting by such jjcrcon of a bond in sues, amount aa Parent may faaeoaably direct 
u indemnity agamst any claim that may be nwrie »8>itftwjmr«pecttosuchC^Bny 
Certificate, Parent win issue in exchange for such lost, stolen or destroyed Company Certificate 
the Merger Sites and cash hi heu of rnchonal shares deliverable in respect thereofpursuant to 
thij Agreement. 

Section 9. &sgg|ionjf the Company Employ totlm* Oth»r Wnr*^ 

(a) Subject to Sedan 9(c) and 7(c) of mis Agreement, at the ESeettve Time, «aeh of 
the Compears then outstanding employee and consultant stock: options (collectively the 
"Company Option*") Which httve not been terminated, exercised or otha wi* converted as of the 
ESectrve Time {iacMng the moeatire stock options and non-qualified stock options under the 
1 997 Stock Plan (the "Company Stock Plan") to purchase Company Common Stock by virtue of 
the Merger and without any flutter action on the part of ray Wdsr thereof, efaalfee uraaed by 
Tenant and substituted fir m option to purchase a number of shares of Parent Coramon Stock 
teterraiiiEdbymiirfo^ of shura of Company Common Stock covered by such 

Company Option mmiediiteh/ prior to the Effective Time by lie Exchange Ratio (munded down 
to the nearest whole number of shares), at an exercise price per share of Parent Common Stc»,k 
cvual to the exoci jo prtce. In effect under each Company Option inniediatoly prior to the 
Effective Tmt divided by the Exchangn Ratio (rounded up to the nearest cent), which option to 
purchase Parent Common Stock shall contain the same tarn, Hams at an "incentive stock option" 
under Section 4U of the Code (if such Compiuy Option wnj theretofore a Compaay incentive 
stock option), vesting schedule and ottwrwiae be on substantially tkt tan* terms tad conditions 
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as set forth in the assumod Coopny Option (any such isnmsd Company Opti on bong herein 
referred to as an "Assumed Option"). He parties intend that the assumption and convoxiun of 
Coopisy Options under to Section 9 ihafl meet the Mqimttncnts of Section 424(a) of (he Code 
aadtbja Section 9 diafl bo inter^^ 

(b) Except u set forth in Section 9(a), all outstaiiliDgshiiB of prefimd stock nr 
other securities of the Company that are convertible, directly or icdawtly, into iharet of 
Company Common Stock shall be converted into such Company Common Stock in accordance 
with the respective tenia thereof effective immediately prior to the Closing end shall be included 
b the calcDMoa of FUUy Dilated Company Stem. 

(c) Pursuant to this Section 9(c), the Company hcrcijy usijaa to Twat, effodve 
immediately after the Effective Time, all "rights of repurchase* (as described in the stock 
purchase agreements and nock option agreements under the Company Stock Flan), with respect 
to all forts purchased under tht Company Stock Plan or issued or issuable upon exercise of 
stock options granted to optionee* under ie Company Stock Mm, » that no shares of any type 
or namrc shall vest, and no rights 

Section 10. Intentionally left Blank. 

Section II. Cjmtftnmt Corpor ations . 

(a) OiPanii^tiro at Ah fWiimv 

(1) Incorporation. The Company was incorporated under the laws of the State 
o f California on Mairh 12, 

(U) AnftoriMd Stoc^ Pr*t>iflinf fir "ilH As ofthsreoord daU for 
purposes of voting on the Merger, the authorized capital stock of the Company consisted of (A) 
15,600,000 shares of Company Common Stock, of which 3,2Si,B58 (lures were issued and 
outstanding, (B) 500^000 shares of Series A Preferred Stock, of which 3d3,20S shares were 
issued and outstanding, (C) 1,200.000 shares of Series B Preferred Stock, of which 1,076,389 
shares were imol ind outstanding, (D) 2,700,000 shun* of Serin C Prcfenwi Stock, of which 
2,647,M0 shares were iwdaalcui^ 

Stock, of which 3,8094 18 shares were issued and outstanding (the shares of Scries A Preferred / 

Stock, Series!) Preferred Stock. Series C Preferred Stock and Scries D Preferred Stock are, 

collectively, the 'Company Preferred Stock"), The Company has reserved (A) 2,650,000 shares 

of Company Commaa Stock for issuance upon the exereis o.of Conumy Options, (B) Ul pU 

shires of Company Common Stock for issuance upon the exercise of wamaij, (Q 25,000 shares 

of Series C Prclbred Stodc for Issuance upon exercise of warrmiu) and (B) 26,4 JS shares of 

Sena D Profuiui Stock for iuuxnee upon exercise of warrants. Aj of ilie record date for 

purposes of voting on the Merger, each share of Company Preferred Stock was convertible into 
Company Comirw Stodc on * one ihare for one share basis. 

Q>) O^^tton o/ Vniiritiffli frfr 
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(i) IncoroonriciL Acquisition Sale wia inootporated under the laws oftfac 
SUleofDeliwzrcunMiy21 f 1999. 

(ii) ATfr^H fitWlc Acquiation Sub i) aufhorized to issue an aggregate of 
tec thousand (3,000) shoe* of Common Stok, 1.01 par value ("Attrition Sub SWck^. 

(ill) 9ntatftn4inrM As ortbc date of this A^wmcnt, an aggregate of one 
hundred (100) shores of Acquisition Sub Stock arc (outstanding, 

fc) AcmiisrtjQTi Sub StrrkhnlrW A^™^ The «nln rtockliolder of Acquisition Sub T 
u the holder of the number of shares of stock Acituisition Sub that would be necessary tn 
aufheri# or take such action at a stockholder meeting, duly approval and adopted the 
Reorganization Asree&wt and this Merger Agreement without a meeting by written consent 
oatedMayat, in accordance with the provisions of Section 228 of tfw Delaware General 
Corporation Law. 

(d) CornPBflv RlwrehflMftf AftprnYfll. lte Reorganization Agreement ttA Merger 


28, 1999, in accordance with the proton* of Seotcn 603 ofthe California General Corporation 
Law, by the holden of at least (1) a majority of the outctandinx shares of Company Stock, voting 
separately, (ii) a majority of the outstanding shares of He Series A Freftned Stock and scries B 
Preferred Stock, voting together as a single class, (fii) a majority ofthe outstanding shares ofthe 
Series C Prefemcd Stock, voting separately, (iii) a majority of the outstanding shares ofthe Series 


iSeries 

i D Preferred Stock, voting s*pamely, and (v) a majority nf the outstaraling aharpj of Series A 


Preferred Stock, Series B Preftncd Stock, Series C Preferred Stock and Scries D Pieinred Stock, 
voting together as a single dass> 


Section YL Amendment: TVrmiiiiUon . 

(a) Ili* Agrwmsnt may be amended by the parties, by action taken by their 
teepeedve Boards ofDittoton, at any time prior to the Bftcrivi Time. No amendment of this 
Agreement shall be made which pursuant to the Delaware Statute, California Stature or other law 
rajuirw the further sppnjVHl of the ahmholte of eitfwr nr both of tbe Constituent nmporatioos 
unless such approval has bmi obtained. This Agreonait may not be mended except by an 

(b) Notwithstanding the appoval of this Agreement by the sharchoIdaB of 
Acquisition Sub and the atwreholdm of the Company, this Agreement may be laminated at any 
time prior to theEffective Tuna by mutual agreement ofthe Constituent Corporariona. This 
Agreement shall terminate forthwith in the event that 6c Reorganisation Agreement diall be 
terminated oa thwin provided. In thocvtnt ofthe termination of tiu6 Agreement u provided 
above, ibis Agreement shall be forthwith become void and thefc shall be no liability on the part 
of either Constituent Coipcradoa or their respective officers or directors, except as otherwise 
provided in the Rcgrjamzafirm Agrrement. 
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Section 11 {jfffrrf Promii Mn pmwmifrntoato, Company 
•JfawBeol of mt Mipxm of Action Sri. * well u for nfoKtmaH of wyoffr 

Umptny at the address provided tn Section 15 below. 


wrth respect to the tnwacncni contemplated bcrcby and supersede ill prior agremton or 
understanding, written or oral, among the parties with respect thereto, 

Sectta is. ^fleei. All notices or othei coamuiikifionswMcharefe^iiredor 
penned hereunder shall b« in uriqng od Orient if delivered personally or «=nt by 
^oi^y-i^.^riovanlgta conn* orbyrofiirtcrrf or wrificdm^pg^ preprid, remm 
^tj^c^wbyder^ 

wflm 24 horn of such electronic mail, or by telecopier, wita eoainnation as provided above 
addressed as follows: 


(i) iftoAcquiotionSub.to: 


with a copy to: 


wifticgpyta: 


if to the Company, to: 


America Online, Inc. 

22QV0AOLWay 

Dollei.VA 201S6-9333 

Arm: Sea^ViwPretito- Corporate 

Development 
TeJecppicn (703)265.3004 

Amtrici Online, Inc. 
22000 AOL Way 
Dulles, VA 20166.9323 
Attn: General Couns*l 
Telecopier (703) 265-2208 

Mintz, Levin, Cohn, Fade, Gtovaky and 

Popoo,PC 

Ooe Tin Ancial Center 

Bostan.MA 02111 

Attn: PettrS. Lawrence, Esqnire 

Telecopier: (212) 542-2241; 

Spinner Networks Incorporated 
375 Alabama Sine; Suite 350 
Sin Francisco, CA 94110 
Aim: David Samnel 
Telephone: (415)934-2700 
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! 


whhioopyta 


Talacopicr. (415) ?QJ-09«O 

Venture LiwGroDp 
135CoannoBweiithAve, 
McnJo P«k,CA W025 
Attn: StevmToasfsldt, Esquir: 

Jan£.6five8nua,£(quire 
Telephone: (650)J5444$g 
Telecopier (640) 


PUwbd* of tLL. p, ge bto«ioq»IIy left blank] 
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IN WITNESS WHEREOF, each of the parries hereto has caused to Agreement of 
Merger to be executed and delivered on its behalf as of the date first above written 


ADAMS ACQUISITION SUB, INC. 

Name: J. Michael Kelly A ' 

Titltt: Vice President and Treasurer 


By: _ 
Name: Sheila A. Clark 
Title: Secretary 


SPINNER NETWORKS INCORPORATED 


By: _. . 

Name: 

Title: 


By:_ 
Name: 
Title: 


Signature Page - Ageemem uf Merjer 


CCLLECiH) 
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?03265ltf?D 


ACQUISITION SUB, TNC. 


Name: 
Tide: 


fly: 
Name- 
Title 



Secretary 


Pittite Afreet, •W.,,* 


COLLECTED 


SPINNER NETWORKS INCORPORATED 
OFFICERS' CERTIFICATE OF APPROVAL OF MERGfcR 

The undersigned, Josh Felser and David Samuel, and each of ihem, do hereby certify thai: 

1 . They are the President end Secretary, respectively, of Spinner Ndworb 
Incorporated, a Ctiliibmia corporation. 

2. The Agreement of Merger »l inched to this Certificate providing for the merger of 
Adams Acquisition Sub. Inc., a Delaware corpmaiiun, with and into this corporation, was duly 
approved by the Board of Directors and shareholders of this uurpuralion. 

^ 3. This corporation has authorized two classes of shares, designated "Common 
Stock" and "Preferred Stock*. The number of shares of Common Stock outstanding and entitled 
to vote upon the merger was 3,2X5.858 shares. The number of shares of "Series A Preferred Stock 
outstanding and entitled to vote upon the merger »ns 365,208 shares. The number of shares of * 
Series B Preferred Stock entitled to vote upon the mn-ger was 1,076,389 shares. The number of 
shares of Series C Preferred Stock entitled to vote upon the merger was 2,(547,050 shares. The 
number of shares of Series D Preferred Stock entitled to vote upon the merger was \809,518. 

4. The principal terms of the Agreement of Merger were approved by this 
corporation and by the vote of. the holders of ai least (i) a majority of the outstanding shares of 
Company Stock, voting separately, (ii) a majority of the outstanding shares of the Series A 
Preferred Stock and Series B Preferred Stock, voting tii^Hicr as a single class, (iii) a majority of 
the outstanding shares of the Series C Preferred Stock, voting sepa.aiely, (iii) a majority of the 
outstanding shares of the Series D Preferred Stock, voting separately, and (v) a majority of the 
oi.isiHndimj shares of Series A Preferred Stock, Series B Preferred Stock. Series C Prefe.ml 
Stock and Series T) Preferred Stock, voting together as a single class. 

IN WITNESS WHEREOF, the undmiuAfc brtf^ied this Certificate this^dav of 
May, 1999, ,n,t ' 




JxecjuedtHis 


FclserTPresident 
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Each of the undersigned further declares under penalty of perjury under the laws of the 
Sihic of California that the maners set fonh in thifi Certificate are true and correct of his/her own 
knowledge. 



t 

r 


4 


/ 
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ADAMS ACQUISITION SUB, INC. 
OFFICERS' CHRTfflCATE OF APPROVAL OF MERGER 
^ m .Mp* David M . Cota, and Sheib A. Clak, each .fa™. * ^ cenay 

corpora on by 0. voic or Amcdn Online, Inc, the sole stockholder owL lOoCtha 
nmsrantoj dm of Common Stock of ihi> corpoatiOD Tte u 
■ppm*. ffiore 4afl 50 »/. of the Cordon S ? ? " " IOf iUdl 

owner o, *l! „f the outstanding shuts of this corporatiort is requwd. " 
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1999 WWNtSS ^ M0F ' Acum1 ^^ 


.* t 


David M. Colburn, President 



Slieilci A. Clark .Secretaiy 


the ° f ^ "** 48 laws Hf ,he STate ofCililbnitt that 

the matters se t (brih m this certificate are Hue and correct and of our mm knowledge. 

Executed un May 1 9Q9 ^ 

/AM cJ/i 

David" M, Colburn, President N 



Sheila A, Qork .Secretary 


I XADOCS: 1107094.1 (»v*«0I!.4k) 


c 
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WCERS CBmnUTEWABHOVALOFMERCtt 

« n « umn, du berely cwtify thit. 

4 ™ vol ' u l" >l,lh «"'n6erwu:,809,5|j 
^WITNESS 1 



1 Certificate Ihis^ day of 


HUL I KHUCI'IHKKS 


Executed at Menlo Park. California, <»Miy2g 1999 

it 

'ShFclser, President 



utfL 


I 



/ 
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TOTAL P. 34 


